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I.
Introduction

ises (1949, p. 725) convincingly argues that, given the

existence of the long-run objectives instilled by private

property rights, cooperation in the form of division of labor
and trade emerge naturally; and therefore, under these circum-
stances, “there is no need to enforce cooperation by special orders or
prohibitions.” His explanation is clear: when private property rights
are defined and enforced, the

reason why the market economy can operate without government
orders telling everybody precisely what he should do and how he
should do it is that it does not ask anybody to deviate from those lines
of conduct which best serve his own interests. What integrates the
individual’s actions into the whole of the social system of production
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;is the pursuit of his own purposes. In indulging in his “acquisitive-
ness” each actor contributes his share to the best possible arrange-
ment of production activities. (Mises 1949, pp. 725-26)

But where do the property rights come from? Some suggest that there
is a “natural law,” perhaps given by some superhuman power (or by
the conscience of wise and decent men) which also has entrusted
authority into the hands of enforcement institutions. Another answer,
legal positivism in the tradition of Hobbes and Austin, typically
identifies law with observed legal institutions: generally the state.
This view assumes that without a monopoly in police and/or military
power by a coercive centralized authority, anarchy characterized by
continual conflict will exist, and that whatever the state defines as
law is “law.” Thus, the state is the necessary prerequisite to the
establishment of the fundamental ethical behavior that supports a
free market: Presumably individuals will not respect private property,
fulfill obligations, or recognize contracts unless a coercive authority
forces them to do so. In fact, legal positivism is closely related to the
natural law. As Mises (1985a, p. 11) suggests, “A new type of supersti-
tion has got hold of people’s minds, the worship of the state.”

Mises correctly rejects the natural law doctrine. For example, he
(1949, p. 720; also see p. 146; 1985b, pp. 4449, 82) explains that rules
and laws are made by people for specific purposes: there is “no such
thing as a perennial standard of what is just and what is unjust. . . .
All moral rules and human laws are means for the realization of
definite ends. There is no method available for the appreciation of
their goodness or badness other than to scrutinize their usefulness
for the attainment of the ends chosen and aimed at.” In a market
economy, the ends are the gains from trade that arise given recogni-
tion of private property, and the resulting long-run increases in
wealth for those involved. And as Mises says:

there is nothing inhuman or mystical with regard to the market.
The market process is entirely a result of human actions. Every
market phenomenon can be traced back to definite choices of the
‘members of the market society. The market process is the ad-
justment of the market society to the requirements of mutual
cooperation. (1949, p. 258)

Mises also rejects parts of the legal positivist view. In fact, he
(1985b, pp. 47-48) suggests that “[t]he chief accomplishment of the
natural law idea was its rejection of the doctrine (sometimes called
legal positivism) according to which the ultimate source of statute
law is to be seen in the superior military power of the legislator who
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1sin a position to beat into submission all those defying his ordinance.
...1tis an illusion to deny that the best system of laws cannot be put
into place unless supported and enforced by military supremacy.”
There clearly are, in Mises’s mind, appropriate and inappropriate
laws (e.g., see 1985a, pp. 46-50). For instance, he emphasizes (1985a,
p. 58) that “[glovernments have always looked askance at private
property. . . . It is the nature of the man handling the apparatus of
compulsion and coercion . . . to strive at subduing all spheres of
human life to its immediate influence.” And he maintains that one
function of the “law” is to constrain the discretionary application of
coercive powers by officeholders and bureaucrats (1983, p. 76). Yet,
Mises does not take the final step and reject all of tenets of legal
positivism. He accepts the view that a state’s authority is essential
for controlling individual’s tendencies toward unethical behavior:

The state is essentially an apparatus of compulsion and coercion. The
characteristic feature of its activities is to compel people to behave
otherwise than they would like to behave. . . . With human nature as
it is, the state is a necessary and indispensable institution. The state
is, if properly administered, the foundation of society, of human
cooperation and civilization. (Mises 1985a, pp. 46-47)

Without the state, Mises (1985a, p. 48) expects that anarchy a la
Hobbes will prevail. In fact, despite recognizing that the state is
always a threat to property rights, Mises (1949, p. 725) maintains
that it is also the source of those rights, or at least of their protection:
“Beyond the sphere of private property and the market lies the sphere
of compulsion and coercion; here are the dams which organized
society has built for the protection of private property and the market
against violence, malice, and fraud. . . . here are rules discriminating
between what is legal and what isillegal, what is permitted and what
is prohibited.”

The Hobbesian jungle is not the only alternative to the state,
however. Indeed, there is another possible source of property rights
and behavioral rules, which a direct extension of Mises’s analysis of
self-interest incentives for cooperation under private property can
explain. Thus, the purpose of the following presentation is to extend,
to a more fundamental level, the theoretical explanation offered by
Mises as to “why the market economy can operate without govern-
ment orders telling everybody precisely what he should do and how
he should do it,” by demonstrating that the same reasoning also

1Also see Mises (1983, p. 18; 1985a, pp. 48-50), and footnote 13.
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applies to incentives for cooperation in establishing, recognizing, and
enforcing private property rights.” Given long-run goals rather than
short-run concerns, individuals have incentives to enter into coopera-
tive arrangements in order to reduce their costs of defending posses-
sion claims and to enhance the property’s value by increasing the
potential for mutually beneficial interaction, including division of
labor and market exchanges. As Rothbard (1970, p. 3) contends,
“no State or similar agency contrary to the market is needed to
define or allocate property rights. This can and will be done by the
use of reason and through market processes themselves; any other
allocation or definition would be completely arbitrary and contrary
to the principles of the free society.” Section II of the following
presentation explains why and how self-interested individuals
within a particular group will voluntarily adopt the behavioral
rules and develop the basic institutional framework that underlies
and facilitates a free market, as well as other mutually beneficial
interactions. The fact is that even though the concept of a perennial
“natural law” is erroneous, “customary law” can evolve naturally or
spontaneously, just as Adam Smith described the evolution of mar-
kets: “as if guided by an invisible hand.” Section III examines the
various competitive and cooperative relationships that can arise
between groups which facilitate the spread of customary law. It is not
contended that the voluntary evolution of the ethical behavioral rules
and institutions of customary law must arise, however. Rather, the
point is that they can and do arise without a coercive centralized
authority. Thus, the concluding section considers the issue of why a
centralized coercive authority appears to be the source of law in
most modern societies. The fact is that the voluntary rules and

2Recognize with Mises (1985a, p. 14), that in order to “understand the present state
of political affairs [we] must study history,” and note that the literature on legal history
reveals a substantial amount of evidence which makes “clear that property and contract
were . . . functioning social institutions before state-made laws existed or were even
conceived of” (Fuller 1981, p. 174). Many predominantly voluntary arrangements for
internal order have been described by anthropologists, historians, and scholars study-
ing modern groups and associations (e.g., see [Hoebel 1954, 1967; Barton 1967; Popisil
1971; Goldsmidt 1951; Peden 1971; Friedman 1979; Berman 1983; Trakman 1983;
Umbeck 1981; Berman and Dasser 1990]). Nonetheless, while some economists (e.g.,
Rothbard [1970]; Friedman [1973]) recognize the logical contradiction between a
voluntary, decentralized free market and a centralized, coercive authority for law, an
observation made by Leoni (1961, p. 90) still generally applies: The fact is that even
Mises and others “who have brilliantly defended the free market against the interfer-
ence of the authorities have usually neglected the parallel consideration that no free
market is really compatible with a law-making process centralized by authorities.”
Thus, a theoretical presentation using the game-theoretic jargon of “modern” economics
seems appropriate.



Benson: Private Property and Ethical Behavior 47

institutions are not universally observable because conflicting in-
centives also exist which are more effectively served by authoritarian
institutions and laws. Indeed, the evolution of law in most societies
is actually shaped by the ebbs and flows of the natural conflict
between customary and authoritarian institutions and norms within
and between groups, a conflict that Mises clearly recognizes (1985a,
pp. 58, 104, 240). The examination of this conflict emphasizes that
the expanding scope of centralized authority does not reflect its
superiority in preserving and protecting private property or in facili-
tating voluntary interactions such as those which characterize a
market economy.

II.
The Evolution of Ethics and Law Within a Cohesive Group

As Mises explains, cooperation in a market process generates long-
run benefits for everyone (1985b, p. 236), but if some individuals focus
on short-run considerations, long-run benefits may not be achieved.
The question is, under what circumstances are incentives tied to
short-run considerations? In the jargon of game theorists: if every
potential market exchange between people involves a discrete, simul-
taneous one-shot game, then mutually beneficial interaction is un-
likely in the absence of some threatened sanction by a coercive power.
Short-run concerns dominate potential long-run benefits. While this
argument applies to cooperative exchange, it also applies to coopera-
tion in the form of collective recognition and compliance with a set of
ethical values. An individual, person A, who bears personal costs
from adopting some type of conduct that constrains him in some way
(e.g., respecting someone’s private property rights and therefore not
using that property without permission, perhaps involving a payment
for the use) will get nothing in return if the other individual, B, does
not adopt a similar set of values and cooperative behavior (e.g., if B
does not recognize A’s property rights). Uncertainty about the behav-
ior of B in the resulting one-shot prisoner’s dilemma-type situation
induces non-cooperative behavior by A, and vice-versa. This pris-
oner’s dilemma scenario does not characterize many kinds of social
interactions, however (Tullock 1985). Individual’s choices regarding
interaction with others are part of a continuous process, with each
unique decision representing only one link in a long-time chain of
interaction. For example, most businessmen expect to be active for a
long time and to be involved in interactions with other businessmen
and consumers over and over. Their focus is long run, not short run.

A more appropriate characterization of many interactions might
be as multi-contact or repeated games. Indeed, in a repeated game
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setting with a finite uncertain horizon, cooperation becomes possible
(4 la Luce and Raiffa [1957] and Axelrod [1984]), although it clearly
is not certain.? This includes the potential for ethical behavior. For
instance, Fuller (1964, pp. 23—-24) suggests three conditions which
make mutually recognized duties or obligations clear and acceptable
to those affected. First, the relationship of reciprocity from which the
behavioral obligations arise “must result from a voluntary agreement
between the parties immediately affected; they themselves ‘create’
the duty.” Second, the reciprocal acceptance of the duties must be
equitable in the sense that both parties must expect to gain: the
exchange cannot be one-sided so that one person gains and another
loses, once again emphasizing the paramount role of self-interest
motives. Third, the parties must expect to interact on a fairly regular
basis because the relationship “must in theory and in practice be
reversible.” That is, given reciprocal gains in a repeated game situ-
ation, recognition of common behavioral norms becomes likely as
each individual recognizes that the long-term benefits of remaining
on good terms with the other party by doing so are likely to be greater
than the immediate benefits of not cooperating (e.g., taking another
person’s possessions, committing fraud).

Even a repeated game involves weaker incentives to recognize a
common set of behavioral norms than those which exist in many
situations (Tullock 1985). In particular, each individual chooses to
enter into several different games with different players. Thus, re-
fusal to behave ethically within one game can affect the person’s
reputation and limit his ability to enter into other games to the extent
that reputation travels from one game to another. When players value
ongoing relationships with other reliable players more than the
potential benefits associated with refusing to follow accepted behav-
ior in any single game, then the potential for cooperation in the form
of recognition of standard behavioral norms is even greater than
in simple repeated games (Schmidtz 1991, p. 102). Tullock (1985,
p. 1073) refers to this combination of multiple games over time with
reputation effects using Adam Smith’s phrase: “the discipline of
repeated dealings.” The incentives to cooperate that arise from re-
peated games are effectively reinforced, because anyone who chooses
a non-cooperative strategy in one game will have difficulty finding a
partner for any future game (Tullock 1985, pp. 1075-76). Therefore,
in order to maintain a reputation for fair dealings or “high moral
standards,” each player’s dominant strategy is to behave ethically

3Actually, the solution still depends on payoffs and other considerations (Tullock
1985, p. 1073).

;
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throughout each game, whether repeated or one shot. And as a
consequence, in Mises’s words:

social cooperation becomes for almost every man the great means for
attainment of all ends. An eminently human common interest, the
preservation and intensification of social bonds, is substituted for
pitiless biological competition . . . Man becomes a social being. . . .
Other people become his fellows. . . . For man, until the optimum size
of population is reached, it means rather an improvement than a
deterioration in his quest for material well-being. (1985b, p. 56)

Property rights under “customary law”

Recognition of private property rights and the rights of individu-
als (rules against violence, malice and fraud) are likely to constitute
the most important of the voluntary and mutually recognized duties
or obligations when interactions arise out of reciprocity and reputa-
tion (Benson 1989b; 1990).* After all, individuals must expect to gain
as much or more than the costs they bear from voluntarily constrain-
ing their behavior in light of common behavioral norms. Indeed,
voluntary adoption of commonly accepted behavior (and participation
in the institutions that develop to support those values, as noted
below) is likely to arise only when substantial benefits from doing so
can be internalized by each individual. Recognition by others of a
person’s possessions as that person’s private property is a very attrac-
tive benefit.” Therefore, individuals have incentives to reciprocate
and recognize other individuals’ property rights in order to reduce
their own costs of defending possession claims, and to enhance the
property’s value by increasing the potential for mutually beneficial
interaction, including market exchanges. From an individual’s per-
spective, such behavioral norms involve both rights and obligations

41t should be emphasized that there is no distinction between criminal and tort law
in a customary legal system. However, a large proportion of the offenses which appear
in a modern criminal code are still illegal (e.g., see Hoebel [1954, 1967}; Barton [1967];
Benson [1989a, 1990, 1991b, 1992b]; Popisil [1971]; Goldsmidt [1951]; Peden [1971];
Friedman [1979]). Indeed, the primary concern of such a voluntary system is protection
of private property, including prevention of theft and violence.

5Indeed, private property is a key characteristic of all societies wherein reciprocity
and reputation is the primary impetus for recognition of behavioral norms or values
(Benson 1990). In such a setting, there does not even appear to be any viable reason
for voluntary cooperation that does not involve a relative increase in the degree of
privatization of rights to property for the group. Individuals with no existing claims to
property might conceivably cooperate in order to take property out of the commons and
restrict others’ access to it, for example; but the result, if the group is successful, is that
access and use rights to the property and claims to the benefits from such use become
internalized by the group (i.e., privatized relative to what they were).
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(recognition of other individual’s rights), of course. Indeed, “all such
relationships entail domination and submission” (Leach, 1977, p. 19).
In some cases an individual’s rights dominate, but in other cases the
individual must submit to the interests of someone else:  ‘the law’,
by which I here mean the customary rules of society, . . . says who
must submit to whom and in what context” (Leach 1977, p. 19). The
use of “customary rules” is appropriate here. Recognition of property
rights becomes a customary obligation. Indeed, even today, as Hayek
(1973, pp. 96-97) explains, many issues of law are not “whether the
parties have abused anybody’s will, but whether their actions have
conformed to expectations which other parties had reasonably formed
because they corresponded to the practices on which the everyday
conduct of the members of the group was based. The significance of
customs here is that they give rise to expectations that guide people’s
actions, and what will be regarded as binding will therefore be those
practices that everybody counts on being observed and which thereby
condition the success of most activities.”

Property rights are more a matter of economic value than of legal
definition. That is why Mises’s (1949, pp. 725-26) arguments about
the reasons for cooperation in a market readily extend to explain
cooperation in rights formation. The fact that the potential for
long-run gains implies that self-interest incentives to cooperate in
market activities arise given recognition of private property rights
also implies that incentives can exist to cooperate in the establishment
of such rights, given that individuals have long-run objectives.

Similar incentives motivate the development of legal institutions;
and when a system of behavioral obligations is backed by institutions
for resolution of disputes and enforcement of obligations, the result
is a legal system (Fuller 1964; Benson 1990). If a legal system
develops from the bottom up through voluntary arrangements, as
suggested here, it can be referred to as “customary” law (Fuller 1964).
A customary legal system is based on individual decisions reflecting
individual self-interest, because each individual finds it beneficial to
obey certain rules (even though each probably recognizes that these
rules may occasionally work to his disadvantage) and to contribute
to the costs of enforcement, in anticipation that the long term benefits
will exceed the costs.

Institutions for Adjudication and Enforcement
of Customary Behavioral Rules

When a group of frequently interacting people is sufficiently
small and stable so that reputations are well-known and trust rela-
tionships are strong, there is little need for a formal institutional
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arrangement, perhaps beyond the institution of the immediate fam-
ily. The self-interest impetus for new institution formation can arise
when the potential for beneficial interaction expands to a larger
and/or less stable group than one in which everyone knows everyone
else’s reputations well enough to establish individual trust relation-
ships. As the group expands or becomes more dynamic (e.g., perhaps
because of increasing potential for specialization and division of labor),
individuals will want to interact with increasing frequency and/or with
growing numbers of other individuals with whom reciprocities and
reputation effects may not be firmly established. Such interaction, while
desirable, also increases the potential for dealings with someone who in
fact does not behave as expected, which in turn creates the potential for
a disagreement as a result of theft, deliberate fraud, malicious slan-
der, or some other form of taking of property rights. Therefore, for
such expansion to occur, each party’s commitments to accept com-
monly expected norms of behavior must be credible.

One way to unilaterally try to insure credible commitments by
another party to fairly resolve disputes is “self-help” (Nader and Todd
1978, p. 10): that is, accumulation of human or mechanical assets for
inflicting violence in order to threaten retaliation if the other party
does not behave as expected. This should reduce the probability of an
intentional offense against the individual, and increase the prob-
ability that the individual can make a property rights claim stand.
However, this can also be quite costly. Furthermore, when the threat of
violence is not sufficient and a dispute arises, the relevant institution
for dispute resolution is the “feud” or vengeance (Leach 1977, p. 24).

Unilaterally, an individual in a dispute has only two options
besides violence. He can simply decide that the cost of pursuing the
claim is too high, and drop it, while continuing to interact with the
perceived offender, or he can choose not to pursue the claim, and to
discontinue interactions with the other individual. The relative costs
and benefits of these options will be weighed if an individual unilat-
erally makes a choice; and if the property rights are expected to be
more valuable than continuing the relationship, violence will be
chosen (Nader and Todd 1978, pp. 10 and 18). Both individuals face
similar alternatives, however; so in combination, they actually have
a fourth option. They can negotiate a peaceful solution (Nader and
Todd 1978, p. 10). In doing so, they attempt to delineate previously
undefined property rights or reestablish the rights that have been
intentionally taken. Personal strength still plays a role in negotia-
tion, of course, in that it can establish a bargaining advantage.
Furthermore, direct negotiation may not be successful, so violence or
loses due to acquiescence are still threatened.






