TheF.A. Hayek Memorial Lecture
Austrian Scholars Conference
Auburn, Alabama
2001

Two Constructions of Libertarianism

Chandran Kukathas

kukathas@one.net.au

Libertarians believe that dl individuds are entitted to live as they choose, free from
interference by other persons or by the state. They dso believe that in the absence of such
interference, whether by government or other agents of the date intent on designing or
planning for society as a whole, order will nonethdless preval. Given the freedom to
contract and exchange, markets will coordinate the production and digtribution of goods
— and indeed do S0 better than any other inditution can. But it is the first belief that is
theoreticaly didinctive, and digtinguishes libertarians from others, such as free-market

utilitarians like Jeremy Bentham. For libertarians think that what is mogt important is to



defend the freedom of individuds to live without being victims of aggresson by others

— againg their persons, or againgt the property they have rightly acquired.

Two early satements by thinkers held in high estesem in the libertarian tradition put
the point very planly. The Leveler, Richad Overton, in ‘An Arrow Agang All

Tyrants , wrote:

To every individud in naure is given an individua property by naure, not to be
inveded or usurped by any: for everyone as he is himsdf, so he hath a f-
propriety, else could he not be himsdf, and on this no second may presume to
deprive any of, without manifest violation and affront to the very principles of

nature...

In other words, dl individuds are sdf owners. And sdf-ownership carries with it the

freedom to own property. The most famous statement of thisview isLocke' s

Though the earth, and all inferior crestures be common to dl men, yet every man
has a property in his own person. This nobody has any right to but himsdf. The
labour of his body, and the work of his hands, we may say, are properly his.
Whatsoever then he removes out of the state that nature hath provided, and left it
in, he hath mixed his labour with, and joined to it something thet is his own, and

thereby makesit his property.’

In short, dl individuas mugt have liberty; but only that liberty that is conggent with a
respect for the liberty and property of others. And this is the basis of the libertarian
account of the judification for, and role of, the date. If individuas own themsdves, and

have a right not be aggressed agangt by others, no government is legitimate unless it has



the consent of the people. (For some libertarians, it is then smply a matter of logic to
show by inference that no government is legitimate) For those libertarians who think
there is a role for government, its purpose cannot be to improve people, or attend to their
welfare, or satisfy their needs, or give them what they deserve. At mog, its purpose is to
protect individua liberty againgt invason by others, whether a home or from abroad.

Otherwisg, it should leave people done. What could be smpler?

Yet maters may not be quite so Sraightforward. For there is more than one kind of
society that could issue from such smple beginnings. Indeed, there are a least two very
different societies which might be condructed out of such libertarian firgt principles. And
it must be asked, firs, which of these is the one that libertarians ought to prefer; and,
second, whether ether of them is wholly acceptable from a libertarian point of view. To
be a libertarian is to attach especid importance — if not overiding vaue — to liberty.
Which, if ether, of the societies produced by libertarian principles is acceptable from the

standpoint of liberty? That is the question to be explored here.

Let us begin by imagining the fird society, cdled the Federation of Liberty. In this
society it is recognized tha aggresson is fundamentaly wrong, for ‘no man or group of
men have the right to aggress againg the person or property of anyone else’ Aggresson
is recognized to mean ‘the initiation of the use or threat of physicd violence againg the
person or property of someone else’ This society recognizes ‘the absolute right to private

property of every man; firs, in his own body, and second, in the previoudy unused



naturd resources which he firg transforms by his labour.” In other words, it recognizes

two centrd axioms: theright to saf-ownership and the right to *homestead'.

Now the world is a diverse place, and people have different ideas about what is good
and about what is right. The intuition libertarianism as a mora doctrine seeks to capture
is the thought that when people differ in their ideas about whet is good or right it is wrong
to try to force people to accept one verson or another, particularly if they are prepared
gmply to go ther separate ways. Aggresson — the initiation of the use or threat of
physca violence — is never defengble. The use of force is permissble only in defence

of one's person or property.

But the world being a diverse place, it will include not only people who accept the
principles of libertarianism but dso those who don't. What should be libertarianism's
attitude to those who disagree with libertarian principles? In the Federation of Liberty the
answer is that the principle of libertarianism should be extended to cover not smply the
treetment of those who bdieve in it but the trestment of dl persons. Tha is to say, it
would tolerate in its midst even those who do not accept the principles of libertarianism.
Such persons are free to go about their business unimpeded, provided that they do not
aggress agang others. If they ae numerous enough, they might form ther own
communities or groups, and live by thar own lights If they will not aggress agang

libertarians, then libertarians will not aggress againg them.

The consequence of this attitude in the Federation of Liberty might wel be that there
are quite a few groups or communities which not only disregard but directly repudiate
libertarian principles These may be communities in which the right to hold private

property is not recognized, or in which the freedom of the individua to dissent from the



community’s powerful authorities is not respected — or even conceded. Indeed, the
freedom of the individua to leave the community or group may not be accepted, so that
many people ae effectivdy hdd within the community againg their will. And this is not
to mention those who are kept within these communities in ignorance of any possihility

of leaving for asociety in which they might make use freedoms they do not enjoy here.

But in the Federation of Liberty, those libertaians who do hold to libertarian
principles will do nothing, for they cannot aggress againgt others except in sdf-defence.
Or a leadt, that is how the principles of libertarianism are understood here. It Smply is
not permissble to initiate the use of force agang others who are not threatening to use
force againg you or your property. Here libertarians redly can do very little about those
who repudiate libertarianism and work to perpetuate ways of living that do not respect or
vaue liberty. They may, for example, atempt to inform or educate those who are
ignorant of ther libertarian rights that they do not have to remain among people who
have no regard for them. But if those who control the communities in which libertarian
rights are dishonoured do not permit this, libertarians are not at liberty to march in and
force them to dlow everyone to ligen to the outsders. Libertarians might be free to
broadcast messages — on Radio Liberty or on the Libertarian News Network — but
cannot demand that their Sgnas not be blocked or, for that matter, that the targets of their

transmissions be dlowed to watch and listen.

If the account so far is right, there could be a great ded of unfreedom in the Federation
of Liberty. The principle of nonaggresson in this society produces a society which is
characterised by a non-aggresson pact among people, some of whom do, and others of

whom do not, accept the principles of libertarianism. But in fact such a society might



exhibit even less liberty ill. For under this understanding of libertarianism it is quite
possble, in principle, for the Federation of Liberty to be made up of only a minority of
persons who accept the principle of nonraggresson, if a mgority of persons live in
groups where aggresson within the group is condoned or unchecked. Indeed it is
possble, in principle, that no one accepts the principles of libertarianism. The principle of
non-aggression operates only between groups or communities, snce no one will use force
to intervene in the activities of those whose actions do not aggress againgt them or their

property.

But can this redly be a libertarian society? One reason it might be dleged that it is not
is tha this is a society which does not so much respect individud rights as uphold group
rights. And there is nothing in the libertarian canon tha requires the recognition of the
rights of groups. Yet in the Federation of Liberty there are no group rights. None of the
communities which comprise it may dam anything from others on the basis of any group
datus or collective identity. Groups have no right even to keep their members within their
borders, and if those who escape from groups they find oppressve find sanctuary among
others outside, no one is under any obligation to force them to return and no one has any
right thet they be returned. No one may use force agang these individuas to make them
live among those with whom they have no wish to associate. Though, equally, no one
may use force to extricate them from communities which deprive those persons of liberty
or of the knowledge that they have rights. Only individuds have rights, groups do not.
Though evidently this does not stop groups from having power; or prevent individuds

from becoming powerless.



In such a society individuds not enjoy liberty for ether of two reasons. In the firg
indance, they might not enjoy freedom because they have no longing for it, having been
rased in ther associations or communities with no knowledge that this is something
desrable. Some forms of rdigious education do this quite well. And we know that in
many societies particular classes of people are raised to understand that socia roles are
given by nature. Women, for example, have in many places been raised to accept that
they were not free to choose the path their lives must take. In such circumstances, people
do not enjoy freedom because neither circumstances nor their fellows have reveded to
them that freedom is desirable. (Of course, many may naurdly seek liberty. | do not wish
to deny this. But for the purposes of my argument it is sufficient to point out that some
will not be possessed of a naturd longing for freedom powerful to overcome the effects

of socdisation to the contrary.)

The second reason individuds might not enjoy freedom in a society like the
Federation of Liberty is that they are prevented from doing so. In such cases, individuas
might long for freedom but not be able to attain it because they are forcibly prevented
from doing s0. Some might be indentured labourers working to pay off a debt of which
they will never be rid because they have accepted punitive terms when borrowing. (In a
sense they might have been forced to do so, snce the monopoly powers granted to
lenders in the community leaves borrowers no option of choosng among competitive
interest rates)) In other cases, people might have inherited debts because custom requires
that debts be passed on to children. At the extreme case, people might be unfree because

they are literdly endaved and davery is acceptable in the community — which is a



community that does not bedieve in libetarian principles. Such people might want to

leave — it isdmogt certain that they would — but they are prevented from doing so.

Such unfreedom is possible in the Federation of Liberty because the practice of nor:
aggresson is understood to require that people not intervene in the activities of others
except in defence of their own rights and property. Thus while those whose liberty has
been infringed may be entitled to resst those who are trying to impede them, no one dse
may aggress agang those who are violating the rights of others. In any case, most people
ae rductant to get involved with those parts of the society where liberty is less than
completdy enjoyed: free trade with al, but entanglements with none is the catch-cry that
would be heard — except that people minding their own business usudly have no catch

cries. Though people crying out for help find thisless than comforting.

Now, one way around this problem for the defenders of the Federation of Liberty as a
genuindy libertarian society would be to point out that it is dways open to an individud
to gppoint an agent — or indeed many agents — to act on his behdf. Anyone deprived of
his liberty or aggressed againgt can gppoint agents to act on his behaf to protect his
rights. These agents would not be aggressng againg a third party without cause, for they
ae agents of the principd acting in sdf-defence. If this were the case, it would be
judtified in the Federation of Liberty for many of those whose rights have been violated
to be rescued from communities or persons guilty of aggresson againg others. But this
does not resolve the problem of what happens to those who are unable to appoint agents
to act for them. Even in a world of entrepreneuria would-be agents looking for principas
needing to be freed, such potentid agents have no right to demand that those they suspect

of violding rights dlow them to ingpect ther premises or their records. Such would-be



agents may not use force to gain access to knowledge of rights violations, or to gan
knowledge of the wishes of people who might want to employ their services. Or a lead,
not in a society like the Federation of Liberty. For it does not condone the initiation of the
use or threat of physica force againgt the person or property of anyone. Yet, perversdy,

this turns out to be a society in which many people end up being free to use force.

The Federation of Liberty might in fact turn out to be a federation of not much liberty
a dl. And from a libertarian point of view this might be a good reason to rgect its
underganding of the principle of non-aggresson. Perhaps the principle of non-aggresson
properly understood will give us a society libertarians can commend; but that may require

avery different understanding or construction of that principle.

So let us imagine a second society, this one going by the name the Union of Liberty. In
this society it is recognized that aggression is fundamentally wrong, for ‘no man or group
of men have the right to aggress agangt the person or property of anyone dse’
Aggression is recognized to mean ‘the initition of the use or threast of physicd violence
agang the person or property of someone else’ This society recognizes ‘the absolute
right to privae propety of every man; firs, in his own body, and second, in the
previoudy unused naturd resources which he fird trandforms by his labour.” In other
words, it recognizes two centra axioms the right to sdf-ownership and the right to

‘homestead’ .
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Now the world is a diverse place, and people have different ideas about what is good
and about what is right. The intuition libertarianism as a moral doctrine seeks to capture
is the thought that when people differ in their ideas about what is good or right it is wrong
to try to force people to accept one verson or another, particularly if they are prepared
amply to go ther separate ways. Aggresson — the initigion of the use or threat of
physcd violence — is never defengble. The use of force is permissible only in defence

of one' s person or property.

But the world being a diverse place, it will include not only people who accept the
principles of libertarianism but dso those who don't. Wha should be libertarianism’s
atitude to those who disagree with libertarian principles? In the Union of Liberty the
answer is that the principle of libertarianism is not one that people may choose not to
adopt. The principle holds for al persons, in their dedlings with al persons. What is the

point, after al, of amord principle that does not apply to al?

But what is the implication of this for the kind of society that will emerge out of such
a condruction of libertarianism? It ought to be noted a the outset that it may not mean
that no non-libertarian communities or associaions will exig in such a society. A crucid
dimenson to the rights libertarianism prescribes is the freedom of persons to waive ther

rights — or a least, some of their rights Some persons might therefore agree with one

1 Asan aside, let me note that some rights may not be waivable. One may not be entitled to alienate one's

right to liberty such that one can sell oneself into slavery. The principle of non-aggression means that no
performance of an action can be compelled, even if performance has been contracted. Though, of
course, the party injured by non-performance may have a just claim to compensation. This means that

anyone selling himself into slavery cannot alienate his right to break the contract by refusing to perform
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another to form associations in which they live, voluntarily, by nontlibertarian principles.
They might agree to hold therr property in common and limit private ownership; and they
might place redrictions on speech, or require dl to abide by drict rules limiting what
each may do and authorisng some to hold consderable power the others. What is
different about the Union of Liberty, however, is that, unlike the Federation of Liberty,
no one is permitted to live without liberty unless he has explicitly reinquished those

particular liberties he lacks.

The difference this makes is a subgtantid one — more 0 than it might at first appear.
For in the Union of Liberty, associations not founded on the consent of the governed may
not operate. This means that certain kinds of associations or communities cannot exis,
for the only legitimae associaions ae voluntary associations. Associations or
communities not founded on the principle of voluntary association cannot have a place in
the Union of Liberty. In the Federation of Liberty such communities or associations had a
place insofar as the principle of liberty meant a prohibition on intervention which alowed
such communities to operate. But in the Union of Liberty the principle of liberty prohibits

the operation of communities which do not respect the principle of liberty.

In this society, then, it would not be possble, say, for certain religious groups to
operate, ance they effectively repudiate the principle of liberty by denying ther members
any right to acquire or hold property, redricting their freedom to worship, denying them

freedom to move about, and failing to make these members aware that they tave rights to

as directed, even though he would have then to compensate the person with whom he made the contract

of ‘slavery’. In effect, this means that slavery contracts cannot have any force.
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rgect their membership of such a society. The Hutterites might be an example of such a
group. Similarly, communities of aborigind peoples who do not recognize the principle
of liberty could not be dlowed to operate unless dl their members willingly agreed with

the terms of the association.

In fact, in the Union of Liberty there could not be any dates or provinces that
redricted liberty, say by imposing tariffs, or prohibiting the use of certain drugs or
mandating particular educationdl requirements. The sandard of liberty is a standard
which has to hold not only for society as a whole, but for dl the societies within that
society. People may not be deprived of their liberty without their consent. No authority
can take it upon itsdlf to deny people their freedom; and any authority which tried to do

s0 has to be subject to censure.

The problem is that there ae a great many communities and associations which
operae without respecting the principle of liberty, or which violate the requrement of
consent. Mogt obvioudy, most dedings with children invaridbly involve some redriction
of thar liberty, and usudly without children's consent. Parents routindy deprive their
children of liberty, either by requiring some actions or proscribing others. Parents, in
conjunction with their communities, generdly work assduoudy to educate their children,
not only so that they might accumulate a stock of knowledge but dso to try to ensure that
they will come to hold paticular values as adults. Educators try not only to develop in
children the skills they will need to be able to earn a living and to fulfil their desres, but
dso to inculcae in them paticular desres — and, of course, to teach them that some
desres are unworthy or immord. The younger the children, the greater the interference

with their liberty, and less often their consent is sought.
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Often parents and communities go further in their efforts to shgpe and prepare children
for later life Some religious or culturd traditions require that children be physcaly
trandformed, whether through forms of genitd mutilation or in ritud scaring. Children
are thus subject to a variety of physcd treatments, from footbinding to circumcison, in
the interests of ther future welfare. All without their consent. Equdly, in some traditions
children do not enjoy liberty not because they are forced to undergo particular rituas but
because certan tresiments are withhed from them. Parents may believe, for example,
that blood transfusons are mordly repugnant or that vaccinations are a violation of
bodily integrity, and tha their children should therefore be spared such interventions.
Their children would thus grow up not only without undergoing these medica trestments

but aso with no knowledge of them. Again, consent is not sought.

It is worth bearing in mind here that not only can the trestment of children vary from
community to community, or tradition to tradition, but the underganding or definition of
childhood can differ subgantidly from place to place. Children are routindy deprived of
liberty without their consent; but the ‘age of consent’ varies consderably as wadll.
Children do not fal into a ‘naturd’ category, whose membership is obvious or

uncontentious.

But age is not the only bass upon which communities might restrict the gpplication of
the principle of liberty. Some communities might do so on the bass of gender or ethnicity
or religion or sexudity. Thus women might be denied the freedom to seek an educetion,
or nonnatives might be forbidden to own land, or those with particular sexud

orientations might be prohibited from some forms of employment or from entering into
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certain contracts. Liberty may be restricted in many ways and for a great variety of

reasons.

In the Union of Liberty, however, such redrictions cannot be tolerated, for they run
counter to the spirit of liberty which must govern the society as a whole. Liberty can be
given up by those consenting to the actions of those who choose to deprive them of it.
But it cannot be taken away. And if a free society is to be preserved, those who would
deprive others of liberty must not be permitted to do so. Liberty must be enforced if a

libertarian society isto prevall.

The implications of this outlook, however, need to be recognized. The first, and
fundamental, implication is that there can be only one authoritative understanding of
liberty. While people may in fact have different views about liberty, only one view of
what liberty means and what liberty demands can provide the standard by which conduct
is judged. Second, and following from this, there cannot be a multiplicity of authorities
with the right to set standards of conduct. If there were more than one authority, there
could in principle be more than one understanding of liberty. Indeed, there could be
authorities which would compromise liberty in favour of other vaues In a libertarian
society, however, libety must be pre-eminent. And in the Union of Liberty, snce dl
societies within tha society must uphold liberty, there must be a dngle, authoritative,
understanding of liberty or ese the variaion in interpretation of freedom’s meaning could

leave liberty in many places honoured only in name.
A further implication follows from this. The Union of Liberty is a society in which the
principle of norraggresson — prohibiting the initiation of the use of physca violence —

does not rule out but endorses intervention by third parties to end, or avert, aggresson by
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others. This means it is permissble to intervene in the workings of communities or
associations which do not respect libertarian principles, and whose members have not
waved ther libertarian rights. It will not maiter if the community in question assarts,
through its authorities, tha outsders have no jurisdiction within its borders or over its
members, or tha it is improper for outsders to aggress aganst them when they have not
themsdves been aggressed againgt. For it is enough that the community is hdd, by the
outsders, to be not a voluntary association but rather one in which some members are

deprived of ther libertarian rights without their consent.

The implication of this, however, is quite serious. Though it will be necessary to look
more closdy into the matter to see why. If intervertion in the affairs of people who have
not aggressed againg us is pamissbhle — to stop aggresson within their own community
— this must be @ther because anyone may determine whether or not intervention is
judtifiable, or only when it is authorised as bwful to intervene. In the Union of Liberty, it
must be the case that intervention is permissible only when it is lawful — and authorised
as such. | say this because | am assuming that a libertarian society is a society under law.
In the Federation of Liberty, there are many communities and, so, many systems of law;
and the prohibition againg intervention means that some of the systems of law will not be
libertarian in character, snce they condone aggresson against persons and their property.
In the Union of Liberty, if intervention is permissble to sop or avert aggresson by some
agang others, it must be permissble only according to law (or ese the Union of Liberty

would not be a society that operates under law). But what law isthis?

The law in question here cannot be the minima rules of confederation that describes

the Federation of Liberty, which permit each community to run its own affars — even if
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in violaion of the principles of libertarianism. For these minimd rules do not permit
intervention — aggression, or the initistion of force — except in cases of sdf-defence.
But the Union of Liberty condones, or even mandates, intervention — precisay to stop
aggression, or the initiation of force. Its laws must therefore reach further, specifying not
gmply how communities with different laws must rdlate to one another, but what laws
every community must have. It must prescribe, in other words, what dandards every
community must meet if it is to pass the libertarian tedt, for no nonlibertarian community

may operate.

Now the implication of this is that there will be a centrd judicid body with find
authority. For it cannot be left up to each community to determine whether it meets the
libertarian te — or we would be back to the Stuation in which some communities fal to
meet the standards of libertarianism (but smply clam to have done s0). This judicid
body will have the authority to determine when intervention is permitted to stop or avert
aggression. It will dso have the authority, since there is no other superior judicia power,

to determine who may rightly intervene — to stop or avert aggression.

The problem we face now, however, is that there is in exigence in the Union of
Liberty a strong centrd authority. This judicia power will quite possbly — indeed, is
more than likey to — be captured by the most powerful groups or communities, who will
try to influence its understanding of what libertarian law prescribes, and its determination

of where or with whom the power to intervene should lie,

The Union of Liberty might in fact turn out, then, to be a union of not much liberty a
al. For it could end up a union in which a great power ends up being established — one

capable of depriving people of ther wish to live by dissenting mord standards, even if
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they ae dissenting libertarian mord dSandards. A libertarian orthodoxy is ill an
orthodoxy. And it must be asked whether any orthodoxy in power is redly an ided of

libertarian congtruction.

Y

If the reasoning behind these two condructions of libertarianism is sound, the choice
confronting libertarians is an invidious one. For neither interpretation of the libertarian
firs principle produces an outcome which seems paticularly hospiteble to liberty. The
Federation of Liberty can, in principle, turn out to contain no communities of that
federation which actualy vaue or respect liberty; and even davery might have a lawful
place within it. The Union of Liberty, on the other hand, can, in principle turn out to be
society ruled by a drong authority with little respect for dissenting mord  traditions,
incduding some <df-dyled libertarian mord traditions. Unless some more promising
condruction of libertarianism can be found to come out of its firs principles, it looks as if

achoiceisgoing to have to be made.

Alas, as | see it, no other condruction of libertarianisn is possble. The two
dternatives described here occupy al the avalable conceptual space; and there is no third

way, theoreticaly speaking. Libertarians must bit one bullet or another.

Given this necessity, | would argue that we should opt for the Federation of Liberty
rather than for the Union. In the time tha remains | will offer a defence of this choice

Though this defence will be incomplete, since there is suredly more to be sad on both
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Sdes. Let me begin, however, by consdering what reasons might be advanced in defence

of the Union.

The strongest argument avallable to the Unionidt is that the Federation of Liberty fals
to respect liberty because it will tolerate unfreedom, or even davery, in its midst. Such a
society can, in principle, be a society of communities none of which endorses or honours
libertarian principles. For this reason a libertarian Unionist would argue that a genuindy
libertarian society is one in which libertarian principles are upheld — or enforced —
everywhere. This a least will ensure that liberty is not extinguished, for aggresson will
aways be capable of being met by a superior power with the capacity to protect freedom.
Savery, or other inditutions limiting or dishonouring freedom, would be prohibited

without equivocation.

As a Fededid, however, | cannot hep but look upon the Unionist’s clams with a
measure of scepticism. The case for the Federdist pogtion is grounded in a conviction
that power ought not to be entrenched. While authority may be necessary in human
arrangements since disagreements have to be settled, no power should be established as
the find court of agoped from which no dissent is possble Indeed, if anything is
fundamenta to libertarianism it is the conviction that dissenters are tolerated or alowed
to go their own way — free to exit from arrangements they find intolerable themsdves.
Disagreements should be addressed through efforts a persuasion rather than joined with
force. A federation of societies is a society which respects this outlook, for while it may
contain within it many authorities, none is pre-eminent, and none may subordinate the
others, or clam a right to control its members — even if some may exercise enormous

power in fact. What such a society refuses to do is bow to the temptation to control the
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abuse of power by cregsting — or condoning the cregtion of — a greater power to enforce

right.

In the end, the establishment of power, even the power to do good, does not guarantee
that good will be done. For that matter, there is no guarantee that the Union of Liberty
will protect liberty, or even prohibit davery. It is worth remarking that the most
libertarian condtitution the world has known tried to pretend that davery for some was
not inconsstent with the ideal of freedom for dl. And the most notable defender of the
idea of a Union of Libety was prepared to place the principle of Union above the

principle of liberty, snce he would rather preserve davery than see the Union fall.

So | defend the Federation againgt the Union. The choice is not, in the end, a happy
one. But philosophica choices often are of this nature, since theory frequently leads us to
reductios which are, if not absurd, unhappy or repugnant. One can only hope that in the
red world such dilemmas will be dissolved in good measure by civility and good will,

even if they cannot be resolved purely by the power of reason.



