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1. Introduction

This paper compares the work of two pioneers in the field of law and
liberty: F. A. Havek and his predecessor, Frédéric Bastiat. Both these
writers treat government by law as a necessary condition for the emergence
of a free-market system; and they also warn that the substitution of distrib-
utive for commutative justice will impair individual freedom. Hayek, how-
ever, does not try to justify freedom from a rights standpoint; he merely
assumes freedom is a fundamental value, and proceeds to illusirate its
usefuiness. Bastiat, on the other hand, justifies freedom via his theory of
rights and derives the legitimate functions of government from his “rule of
justice.” Only later does he illustrate the usefulness of freedom as a means
towards social order. Bastiat’s insistence on a theory of rights leads him to
advocate a more limited role for government than Hayek. Our investigation
of these similarities and differences should shed further light on the rela-
tionship between law and liberty, and help place Hayek’s work in its proper
historical perspective.

Part 1I presents Hayek’s major contributions to the law and liberty liter-
ature. Special attention is paid to his notion of justice and the legitimate
role of government under the Hayekian rule of law. We also examine his
main theme: the interrelationship between property protected by law,
incentives to utilize relevant information, and economic behavior. Finally,
the danger to freedom posed by the replacement of law by legislation de-
signed to impose “social justice” is examined.

Part III investigates Bastiat’s legal doctrine and its implications for
freedom. His theory of rights is particularly important and receives close
attention. The legitimate functions of government under Bastiat’s “rule of
justice” are examined, as well as his utilitarian argument for limited govern-
ment. Finally, his analysis of the effects of replacing the principle of “uni-
versal justice” with the pseudo principle of “legal fraternity” is considered.
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Part 1V evaluates Hayek’s work in light of Bastiat’s contributions to
legal philosophy. The many areas in which Bastiat anticipated Hayek are
reviewed, as well as their differences. Part V concludes that Hayek has
overlooked Bastiat’s importance as a legal philosopher: there are no refer-
ences to Bastiat in The Constitution of Liberty, and only one minor refer-
ence to his legal doctrine in Law, Legislation and Liberty.

I1. Hayek’s Exposition of Law and Liberty

Hayek’s primary concern is with the type of legal framework necessary for
the emergence of a free-market system. Gottfried Dietze notes that “freedom
is the predominant value in Hayek’s social thought.”! Even so, Hayek does
not attempt to build a theory of rights in order to justify freedom; he merely
assumes that freedom is a fundamental principle to which all laws should
conform.? His case for freedom under the law, therefore, rests on its use-
JSulness in promoting social coordination. According to Hayek: “Under the
enforcement of universal rules of just conduct, protecting a recognizable
private domain of individuals, a spontaneous order of human activities of
much greater complexity will form itself than could ever be produced by
deliberate arrangement, and in consequence the coercive activities of gov-
ernment should be limited to the enforcement of such rules.”? He believes
that once individuals recognize the benefits of liberty, they will have an
incentive to limit government.

Hayek defines freedom as “that condition of men in which coercion of
some by others is reduced as much as possibie” (emphasis added).* Thus,
freedom is not absolute, nor is it independent of the law (force), since a
certain amount of coercien is necessary to limit aggression and protect the
equal rights of others.® In this sense, Hayek accepts Locke’s dictum that
“where there is no law there is no freedom. For liberty is to be free from
restraint and violence from others; which cannot be where there is no law,”¢
The function of the Hayekian rule of law, therefore, is to limit “all coercion
to the enforcement of general rules of just conduct.” This is “the funda-
mentaj principle of classical liberalism,” says Hayek, and indicates “its
definition of liberty.”” Thus Hayek emphasizes that “freedom can be
preserved only by following principles and is destroyed by following
expediency.”s

The principles Hayek refers to are those embodied in the rule of law,
namely: generality, equality, certainty, and justice.® The rule of law, writes
Hayek, is “a rule concerning what the law ought to be, a meta-legal doctrine
or a political ideal.”° First, the law ought to be general; i.e., it should apply
to everyone, including government officials, and be stated as abstract rules
that serve to guide individual behavior. Second, the law ought to be equally
applied; legal privileges should be prohibited.!' Third, the law ought to be
certain; i.e., it should be in the form of long-run rules that are widely recog-
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nized and not subject to arbitrary changes. Within such a stable legal frame-
work, individuals will be able to efficiently coordinate their plans, resulting
in social order and progress.'?

Finally, the law ought to be “just”; that is, it should prevent injustice or
the infringement of property rights so that a spontaneous market order can
be established.!* Hayek elaborates four central features of this classical
concept of justice. First, justice can be applied meaningfully only to the
conditions of individual action, not the results. Values, being subjective,
cannot be aggregated in any meaningful fashion; hence, the application of
social welfare criteria to public policy is a futile exercise. The real test of
justice, according to Hayek, is not conformity to some notion of “social (or
distributive) justice,” but to the condition of freedom. If exchange js free
and property rights well-defined, the results will be mutually beneficial. It is
in this sense of commutative justice that public policy should be judged, not
according to an arbitrary measure of social welfare. Indeed, attempts to
maximize welfare and impose social justice will ultimately destroy a free
society. !4

Second, justice is essentially a negative concept; it refers to the preven-
tion of injustice, not to the attainment of some positive result. Therefore,
individuals should only be provided with general “rules of just conduct,”
within which they can pursue their own interests while respecting the equal
rights of others.!3

Third, justice is performed when the faw is limited to the protection of
property —Locke’s “life, liberty, and possessions of a man”—including,
says Hayek, “various claims on others and certain expectations.”'¢ These
expectations presumably refer to the various actions an individual can
reasonably expect to take and the rewards he can expect to capture.'” If law
is limited to protecting the private sphere, Hayek believes individuals will
have the greatest opportunity and incentive to utilize their unique knowl-
edge; the market price system will then be free to coordinate economic
activity.'®

Finally, justice requires that laws pass the “test of universal applica-
bility.”'* This means that in applying a law to any particular circumstance,
it must conform with the existing set of rules.2® On the premise that freedom
is a generally accepted value, Hayek argues that it would be inconsistent to
argue that individuals have a right to maintain their relative positions in the
market, for “this cannot be defended by a rule which could be equally
applied to all.”?! This is about as close as Hayek comes to a non-utilitarian
rights theory, since he proceeds to eliminate justice as a separate criterion of
law by asserting that the generality, equality and certainty criteria capture
all the essential features of justice. In particular, he emphasizes that “so far
as its compatibility with a reign of freedom is concerned, we have no test for
a law. .., other than its generality and equality.”??

Hayek provides us with a theory of social organization based on natural
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selection, which is impaired by the absence of freedom. His primary
concern is with the usefulness of freedom and property rights, rather than
with bridging the gap between “is” and “ought” that has preoccupied moral
philosophers. In this sense, he argues that “the case for individual freedom
rests chiefly on the recognition of the inevitable ignorance of all of us con-
cerning a great many of the factors on which the achievement of our ends
and welfare depends.”2? Thus, “to make the best use of what knowledge we
have, we must adhere to rules which experience has shown to serve best on
the wholg, though we do not know what will be the consequences of obeying
them in the particular instance.”?* The rule of law is socially beneficial in
this regard, because it provides the basis for effective property rights and
competitive markets—a process of natural selection —through which “more
knowledge is utilized than any one individual possesses or than it is possible
to synthesize intellectualiy; and it is through such utilization of dispersed
knowledge that achievements are made possibie greater than any single
mind can foresee.”?5

We can sum up Hayek’s argument for freedom under the law as follows.
(i) The basic economic problem is “a problem of utilization of knowledge
which is not given to anyone in its totality,”2¢ (ii) The efficient utilization of
knowledge, via the market process, requires that individuals be free to
pursue their self-interest and capture the consequent rewards, provided they
respect the equal rights of others. (iii) This principle of private property
requires government by law, because unless property rights are protected by
law, individuals will have little incentive to utilize their knowledge effi-
ciently, and to search for what would otherwise be profitable exchange
opportunities.?” (iv) A corollary of this line of reasoning is that if
individuals understand their opportunity sets are expanded under the rule of
law, they will have an incentive to opt for limited government and a free-
enterprise system, 28

With several modifications, this argument would successfully, 1 proffer,
solve the “is-ought” dilemma. All Hayek needs to do is begin with the fact
that in acting man pursues his self-interest —this is his very nature; then
emphasize the subjectivity of these interests or goals and, hence, the
necessity of freedom in order to fulfill one’s nature. In other words, the
gengric character of man’s purposiveness and the subjective character of his
interests provide the grounds for freedom as a fundamental (“natural”)
right or ethical principle. Indeed, it would be contradictory to argue other-
wise. If I understand it correctly, this is the gist of Gewirth’s “Principle of
Generic Consistency” (PGC). However, Gewirth (somewhat oddly) argues
that voluntariness itself is a generic feature of action and, therefore, that
man ought to be free. According to Gewirth: the PGC “says to every agent
that just as, in acting, he necessarily applies to himself and claims as rights
for himself the generic features of action, voluntariness or freedom and
purposiveness. .., s0 he ought to apply these same generic features to all
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the recipients of his actions.”? It appears Gewirth’s argument could be
strengthened by arguing from purposiveness and subjectivity, as generic
features of human action, to the necessity of freedom as a general principle.

Once the above “empirical” foundation is laid for freedom as a basic
ethical principle, we could use Hayek’s narrower argument to explain the
usefulness of freedom in promoting social cooperation. Hayek’s failure to
step beyond an expediency argument, however, ultimately leads him away
from the “minimal state.” In fact, he drifts into the very welfare criteria for
evaluating public policy that he initially cautioned against, based on the
subjectivity of individual preferences,

Hayek emphasizes that in a market order, “all coercive functions of
government must be guided by the overruling importance of...THE
THREE GREAT NEGATIVES: PEACE, JUSTICE AND LIBERTY.”%
Thus, government should restrict its monopoly of coercion to “the enforce-
ment of rules of just conduet, defense, and the levying of taxes to finance its
activities.”?! In this respect, Hayek notes:

If there is to be an efficient adjustment of the different activities in the
market, certain minimumn requirements must be met; the more impor-
tant of these are. . .the prevention of violence and fraud, the protection
of property and the enforcement of contracts, and the recognition of
equal rights of ail individuals to produce in whatever quantities and seli
at whatever prices they choose.*?

Instead of adhering to this restricted view of the state, however, Hayek
goes further: he is willing to allow individuals rights to be violated in spe-
cific cases if it is deemed socially beneficial. According to Hayek, such
interventionist acts are compatible with the rule of law (and, hence, legiti-
mate in Hayek’s system) if they are limited to “exceptional cases, defined by
rule, so that their justification does not rest on the arbitrary decision of any
authority but can be reviewed by an independent court.” Furthermore,
Hayek insists that compensation should be paid to the injured parties, since
this will assure that private rights are violated only if “the public gain is
clearly greater than the harm done by the disappointment of normal indi-
vidual expectations.”3* So much for the subjectivity of value, the aggrega-
tion problem, and freedom as a fundamental right.

On the basis of his utilitarian argument, Hayek would curtail various
liberties during wartime, accept the “clear and present danger” test for free
speech, and approve eminent domain.3 Moreover, he argues that “a free
system does not exclude on principle all those general regulations of eco-
nomic activity which can be laid down in the form of general rules spec-
ifying conditions which everybody who engages in a certain activity must
satisfy. They include, in particular, all regulations governing the technigues
of production.” Thus, “if night work is to be generally prohibited, the
appropriateness of such [a measure] must be judged by comparing the over-
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all costs with the gain; it cannot be conclusively determined by appeal to a
general principle” (emphasis added). Finally, Hayek would apply this
same argument to “most of the wide field of regulations known as ‘factory
legislation.’”?s

Hayek pursues his utilitarianism further in the case of what he inappro-
priately calls the “non-coercive” functions of government. Twisting the
normal meaning of words, Hayek argues that the government has certain
“non-coercive” functions (though they are financed by compulsion) that are
consistent with a libertarian society. However, the following conditions
must hold: (1) government must not be given the exclusive right to provide
“non-coercive” services; (2} these services must be financed by taxes based
on “uniform principles” (taxes are not to be used for income redistribution);
and (3) only the “collective wants of the community” should be satisfied,
not those of special interest groups.’ According to Hayek, the only ques-
tion of importance here is: Are the “non-coercive” public goods worth what
they cost? Thus, we see that Hayek is willing to allow significant govern-
ment intervention if it is consistent with his rule of law (especially the gener-
ality and equality criteria), and expedient.?

Hayek lists several “non-coercive” services that he thinks the govern-
ment ought to provide, since the market either fails to provide them or
supplies less than the social optimum.?® Among these public goods are:
(a) “the provision of a reliable and efficient monetary system”; (b) “the set-
ting of standards of weights and measures™; (c) “the providing of infor-
mation gathered from surveying, land registration, statistics, etc.”; and (d)
“the support, if not also the organization, of some kind of education.”
Hayek justifies these activities on the grounds that they “provide a
favorable framework for individual decisions.” Other services that Hayek
believes can be usefully performed by government include: {¢) “most sani-
tary and health services”; (f) “often the construction and maintenance of
roads”; and (g) “many of the amenities provided by municipalities for the
inhabitants of cities.” These services, notes Hayek, should be subcontracted
to the private sector when feasible, since private management is normally
more efficient.?®

It is well-known that Hayek has changed his mind about the role of gov-
ernment since he recommended the above activities in 1960. For example,
he would certainly dismiss the state from the provision of money, since he
now believes the private sector can do it more efficiently.*¢ However, the
point is that Hayek’s acceptance or rejection of government intervention
depends on a cost-benefit calculation, rather than recourse to a more funda-
mental theory of rights. Such an approach poses serious difficulties for
individual freedom. While aware of these problems, Hayek fails to address
them squarely.

We can elaborate on several inconsistencies in Hayek’s argument for an
expansion of government beyond its minimal role of protecting person and
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property, First, his distinction befween the coercive and “non-coercive”
functions of government is invalid. Insofar as the government finances its
provision of public goods with compulsory taxes, one must regard aff
government activity as coercive. Consequently, if individuals are forced to
pay taxes, it makes little sense to say that individual freedom will be pro-
tected if government has no monopoly privilege in the provision of “non-
coercive” public goods.4! The only relevant issue is the legitimate use of
force, for which a theory of rights is needed.

Second, Hayek’s claim that a general prohibition on night work must be
judged on the basis of expediency rather than recourse to a general principle
is unfounded. In fact, it is inconsistent with his proposed ban on price and
quantity controls.*? An individual’s preference for night versus day work is
part of a voluntary exchange between the worker and employer, which is
reflected in the market wage rate for that type of labor. Prohibiting night
work, therefore, interferes with a worker’s job preference and climinates
mutually beneficial exchange opportunities. In this sense, such a regulation
is unjust; it interferes with freedom of exchange, which is protected by the
rule of law. The “expediency” of such a regulation is therefore irrelevant.

Finaily, and perhaps most importantly, Hayek’s utilitarian approach
ignores the subjective nature of costs and benefits, and is inconsistent with
his professed belief that individual freedom is “a principle that must be
respected without asking whether the consequences in the particular instance
will be beneficial. We shall not achieve the results we want if we do not
accept it as a creed or presumption so strong that no considerations of
expediency can be allowed to limit it” (emphasis added}.** In sum, Hayek’s
lack of a strong theory of rights, from which he could consistently derive
the legitimate functions of government, hampers his ability to defend the
freedom that he values so highly.

Another instance in which Hayek sacrifices principle for expediency is
the case of income redistribution. Hayek does not think taxes ought to be
used for income redistribution.** Such a use of taxes, he believes, weakens
private property rights, and impedes the formation of a spontaneous
market order.45 Nevertheless, he is willing to let government provide a
minimum guaranteed income, because “security against severe physical
privation” is not a privilege.4¢ The strict libertarian, however, would argue
that eny government redistribution is unjust, since it involves the illegit-
imate use of force. What is at issue is the voluntariness of the transfer, not
its public-good aspects, which are subject to interpersonal utility calculation
problems. Thus, while an individual might be said to have a moral or ethical
obligation to help others, the state has no right to enforce such an obliga-
tion, unless voluntarily entered into.4’

One final ¢xample of Hayek’s latent interventionism and inconsistency is
the case of national parks. Although he pays lip service to voluntary arrange-
ments to protect natural environments, he argues that government can
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legitimately perform this function (even if it obtains land by means of
“compulsory purchase”), provided “the community approves,” given knowi-
edge of the expected tax burden.*® In effect, Hayek employs a majority rule
to “justify” seizing private lands for the “public good,” and the use of com-
pulsion (taxes) to maintain nature preserves. We could list other areas where
Hayek finds government intervention socially useful, such as the provision
of social insurance, but the main point should be clear: He is prepared to
allow considerable government intervention beyond the defense of person
and property.*®

Hayek emphasizes the usefulness of the rule of law and freedom in the
hope that this will stimulate public support for a constitutional government.
However, he recognizes that a proper understanding of his utilitarian justi-
fication for freedom requires a sound knowledge of economic principles.
The lack of such an understanding, especially ignorance of the principle of
spontaneous order, has led to the demise of the rule of law,5® According to
Hayek:

Much of the opposition to a system of freedom under general laws arises
from the inability to conceive of an effective co-ordination of human
activities without deliberate organization by a commanding intelligence.
One of the achievements of economic theory has been to explain how
such a mutual adjustment of the spontaneous activities of individuals is
brought about by the market, provided that there is a known delimita-
tion of the sphere of control of each individual. An understanding of
that mechanism of mutual adjustment of individuals forms the most
important part of the knowledge that ought to enter into the making of
general rules limiting individual action.

Hayek warns that, if the rule of law is perceived to be “an impracticabie
and even undesirable ideal,” individual freedom will ultimately disappear.s2
He emphasizes that such an attitude is largely responsible for the virtually
unlimited power of today’s legislative bodies, which are dominated by
special interest groups.*?* Thus, in a section in The Political Order of a Free
People, entitled “Unlimited power [is] the fatal defect of the prevailing form
of democracy,”’* Hayek notes that “roday legislatures are no longer so
called because they make the laws, but laws are so called because they ema-
nate from legisiatures, whatever the form or content of their resolutions.”ss

In conclusion, Hayek offers us a formula for social organization rather
than a theory of rights. He asserts that markets are a superior form of social
organization relative to central planning; that freedom is a requirement for
spontaneous order; and that limited government via the rule of law is a
necessary condition for establishing freedom and permitting socially bene-
ficial evolution. Hayek accepts freedom as a fundamental value but is
unable to provide a rigorous defense of it when it appears that the sacrifice
of freedom is socially beneficial. Indeed, he ignores his own strictures
against social welfare criteria when he embraces his utilitarian argument for
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government intervention. He fails to emphasize that what we see as “legit-
imate” costs and benefits stem from our prior understanding of rights; thus,
a theory of rights is essential,

Finally, it is clear that Hayek opposes using the state to impose “social
{or distributive) justice”¢ and that he favors limited government. Neverthe-
less, his false dichotomy between the coercive and “non-coercive” functions
of government, his reliance on the generality and equality conditions of the
rule of law to judge justice, and his insistence on cost-benefit analysis as
the determining factor in the case of “non-coercive” public goods produces
an interventionist bent. This is hard to reconcile with his insistence that
freedom is a principle that should never be sacrificed for expediency.®’

[11. Bastiat's Exposition of Law and Liberty

Frédéric Bastiat (1801-1850) provided both a moral and utilitarian argument
for liberty under the law. He derived the legitimate role of government —
the protection of the private sphere — from his theory of rights, and demon-
strated how self-interest harnessed by liberty under the “law of justice” leads
to economic harmony. He also explained why collectivism is both morally
unjust and an impediment to the harmonization of interests. These ideas are
examined in this section, while the following section evaluates Hayek's work
in light of Bastiat’s legal doctrine.

Bastiat was primarily interested in providing a moral justification for
freedom and, therefore, for limiting the use of force to the protection of
person and property.*® His theory of rights, which specifies the legitimate
functions of government, can be summarized as follows.

(i) Man acts to further his own self-interest, to satisfy his wants, which
are subjective. This is his very nature; if is a universal fact that is incon-
testable and is the starting point for ethical science.®

(i)) To fulfill his nature, man must be free; he must have the right to
“property,” that is, the right to appropriate the value he produces, the right
to voluntarily exchange it for an equivalent value, and the right to bequeath
it. These are the sources of legitimate property rights and are merely another
expression for liberty. To argue otherwise would be self-contradictory,
since it would imply that theft and slavery are right.$! Thus, for Bastiat,
“property [or liberty] is a necessary consequence of the nature of man.”2

(iii) A corollary of the right to property is the right to defend one’s legit-
imate property and, hence, to protect one’s life, liberty, and justly acquired
possessions. This is the only legitimate use of force either by an individual
or the state,? and is what Bastiat means by “universal justice.” Once again,
it would be self-contradictory to argue otherwise.® In a country where the
basis of legislation is universal justice, says Bastiat, the rule is simply:
“Everyone exercises his rights as he pleases, provided that he does not
encroach on the rights of others.”é Thus, individual freedom tends to be
maximized under what Bastiat calls the “rule (or law) of justice,” under
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which all force is limited “to guaranteeing and safeguarding property
rights.”¢ We shall refer to this doctrine as the principle of justice, since it
derives from Bastiat’s theory of rights and occupies the major position in his
legal doctrine. It would be equally appropriate to label it the principle of
[freedom, since justice is freedom from the illegitimate use of force.

This description of Bastiat’s theory of rights reminds us of Gewirth’s
PGC, which we outlined above.®” However, Bastiat is more consistent than
Gewirth, since he grounds his argument in the purposiveness and subjec-
tivity of man’s nature; affer which, he demonstrates that freedom is a
universal right that cannot be denied without self-contradiction.®® Thus,
Bastiat’s theory of rights answers our objections to Hayek’s legal doctrine, %
and also improves Gewirth's moral justification for freedom.

Bastiat emphasizes that the right to property is “prior and superior to the
law.”? Therefore, “it is not property that is a matter of agreement, but
law.”?" Bastiat’s notion of law stems from his theory of rights: “Law is the
organization of the natural right to legitimate self-defense; it is the substitu-
tion of collective force for individual forces, to act in the sphere in which
they have the right to act; to do what they have the right to do: to guarantee
security to person, liberty, and property rights, to cause justice to reign over
all” (emphasis added).™

For Bastiat, “law is justice,””? albeit in a negative sense. Accordingly, he
writes: “The object of the law is to prevent injustice from prevailing. In
fact, it is not justice, but injustice, that has an existence of its own. The first
results from the absence of the second.”” He therefore emphasizes that
“when law and force confine a man within the bounds of justice, they do
not impose anything on him but a mere negation. They impose on him only
the obligation to refrain from injuring others. They do not infringe on his
personality or his liberty or his property. They merely safeguard the per-
sonality, the liberty, and the property of others. They stand on the defen-
sive; they defend the equal right of all.”™s

Certain characteristics are imparted to the law by Bastiat’s principle of
justice. First, the universal nature of justice means that laws ought to be
general; they should prevent all violations of property rights and exchange.
Second, the equality of rights inherent in the principle of justice implies that
laws ought to be equally applied, without exception, Finally, the exactness
of the principle of justice, which limits the state to the protection of person
and property, imparts certainty to the law.’ Hence, for Bastiat, the gen-
erality, equality, and certainty of the law are necessary consequences of the
principle of justice. Moreover, the “law of justice” (property protected by
law) and liberty are inseparable; justice is the absence of illegitimate coer-
cion, which is what Bastiat means by liberty or freedom.”

Bastiat’s theory of rights confines him to the position that the legislator
has no authority “over our persons and our property, since they pre-exist
him, and his task is to surround them with guarantees.” Thus, the law
cannot legitimately “regulate our consciences, our ideas, our wills, our edu-
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cation, our opinions, our work, our trade, our talents, our recreation.”
Instead, “its function is to prevent the rights of one person from interfering
with the rights of another in any of these matters.” Finally, Bastiat empha-
sizes that the law cannot legitimately be used to impose distributive justice.
According to Bastiat: “It is false to say that it [the law] may oppress man’s
person or plunder his property even for a philanthropic end, for its function
is to protect both person and property” (emphasis added).

Bastiat employs his principle of justice to narrowiy limit the scope of
government, He argues that “government action involves coercion by its
very nature. . .. 1t proceeds by virtue of a /aw, and all men must submit, for
law implies punishment”; thus, its action is legitimate only where the inter-
vention of force is itself legitimate”;, namely, “the case of legitimate
defense.” According to Bastiat, this is “the justification of government” and
“the rational limit of its prerogatives.”” Consequently, he argues, the
proper role of government is “the maintenance of order, security, and
justice™ (in the negative sense); any further action, says Bastiat, must be
considered “a nsurpation upon conscience, upon intelligence, upon industry;
in a word, upon human liberty.”#® The following passage summarizes
Bastiat’s view of the legitimate functions of governmernt.

In theory, it is enough that the government have the necessary instru-
mentality of force at hand for us to know what private services can
legitimately be converted into public services. They are those services
whose object is the maintenance of liberty, property, and individual
rights, the prevention of crime—in a word, all that relates to the public
safety.

Governments also have another function.

In all countries there is a certain amount of public property, some
goods used collectively by all citizens, like rivers, forests, and highways.
On the other hand, there are also, unfortunately, debts, It is the govern-
ment’s duty to administer these active and passive parts of the public
domain.

Finally, from these two functions stems a third: that of levying the
taxes necessary for the efficient administration of public services.®

Although Bastiat’s primary interest is the moral justification of
freedom, he recognizes that “intelligent spontaneity” is useful, for it pro-
motes social coordination and progress.®2 Bastiat’s “rules-utilitarian” argu-
ment for a free society stems from his recognition of human ignorance. He
argues that if legislators were omniscient, they could impose the truth on the
rest of mankind via the force of the law. Universal public education, for
example, would be preferable to a diversity of private education if legis-
lators had a monopoly on truth. Bastiat notes, however, that legislators and
education ministers are not infallible; truth is therefore best promoted when
“room is left for diversity, trial and error, experimentation, and individual
efforts guided by a self-regarding inferest in the outcome —in a word, where
there is freedom,” 83
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The freedom to discover truth is what Bastiat means by competition:
“Competition is Liberty” and “the absence of arbitrary authority as judge of
exchanges.”* The subjectivity of human wants implies that only individuals
participating in an exchange can be the legitimate judges of their interests;
commutative justice depends on this. Therefore, Bastiat warns that if “a
social authority” is substituted for the judgment of individuals who have a
stake in the exchange, “the most fallible” and “the most impossible” tyranny
will arise ¥ In effect, Bastiat views competition as a learning process, while
the function of profit (effective property rights or appropriability) is to
make individuals responsible for their mistakes and give them an incentive
to learn.®¢ According to Bastiat: if individuals are held responsible for their
mistakes, they won’t “look to government for everything,” and “the depos-
itaries of power, instead of disturbing, would contribute to the universal
harmony,—a harmony which does not indeed exclude evil [error]l, but
which leaves less and less room for those ills which are inseparable from the
ignorance and perversity of our feeble nature, and whose mission it is to
prevent or chastise that ignorance and perversity.”

Hence, under the “law of justice,” which safeguards liberty and prop-
erty, Bastiat tells us that individuals need not “fear that the legislature may,
with one decree after another, stifle effort, upset plans, {and] frustrate
foresight.”3 Markets will then function smoothly so that individual plans
or interests will “tend to adjust themselves naturally [spontaneously] in the
most harmonious way.”#

Besides facilitating the use of knowledge and social cooperation, Bastiat
offers several other reasons why freedom is useful. First, the certainty and
lower taxes that result from limited government will encourage private
investment. This will increase the productivity of labor, and raise the stan-
dard of living.*® Second, the absence of government intervention in foreign
trade, together with a non-interventionist military policy, will promote
world peace.®" Finally, Bastiat argues that with an enlarged private sector,
there will be an increase in private charity.®?

In conclusion, Bastiat believes that “the solution to the social [coordi-
natjon] problem lies in liberty”; indeed, “it is under the law of justice, under
the rule of right, under the influence of liberty, security, stability, and
responsibility, that every man will attain to the full worth and dignity of
his being, and that mankind will achieve, in a calm and orderly way. ..
the progress to which it is destined.”® Hence, “we ought to set ourselves
unceasingly and without compunction to emancipate the entire domain of
private enterprise from the encroachments of power.”®

Bastiat contrasts his principle of justice with the pseudo principle of
“legal fraternity,” i.e., use of the law to impose self-sacrifice (“fraternity”)
and to achieve distributive justice.® He points out that this principle is
generally accepted by the “socialists,” by which he means “those [schools}
which seek the solution of the social problem in an artificial organization.™®
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In particular, socialists reject the idea that property is a natural right; they
see the right to property stemming from the law or the state.®” Under this
doctrine, the legislator’s function is “to organize, modify and even eliminate
property if he deems it good to do so.”% Bastiat, therefore, refers to the
socialist doctrine of legal fraternity as a type of “legal plunder” —using the
force of law to violate property rights and individual freedom.*

The socialists base their principle of legal fraternity on what Bastiat calls
the “theory of dissonances,”!% which can be summarized as follows. (i) The
“governors and lawgivers” are omniscient and virtuous, while mankind is
ignorant and seifish. (ii) Without the “mysterious hand of the legisiator,”
the free pursuit of self-interest will lead to social disorder and degeneracy.
(iii) The government must therefore restrict individual freedom and impose
social justice for the good of mankind. (iv) However, to accomplish this,
the legislators must have the right to make the law.!%! This doctrine, then,
views men’s interests as being basically antagonistic rather than
harmonious, and coercion as being necessary for the imposition of an arti-
ficial social order.!2 Most importantly, there is no limit to the power of
government in its pursuit of social justice—iaw is virtually unlimited. 193

Bastiat traces the socialist legal doctrine to classical thought and Roman
law, which held “that the right to property is socially instituted, that it is an
invention of the legislator, a creation of the law.”'™ For example, Bastiat
notes that Robespierre “considered property as a social institution, as a
convention. He did not connect it at all with its true justification, which is
labor [effort]. It is the right, he said, to dispose of the portion of goods
guaranteed by Iaw.” 19 The influence of classical thought on Bastiat’s con-
temporaries was revealed by the general acceptance of what he referred to as
the “triple hypothesis —the fundamental inertia of mankind, the omnipo-
tence of the law, and the infallibility of the lawgiver.” %

Bastiat attacks socialist legal philosophy on two grounds: first, he
questions its assumptions about the nature of man and, therefore, its moral
basis; second, he criticizes the premise that the necessary consequence of
liberty is anmarchy. On the first front, Bastiat reasons that agff men are
imperfect and pursue their self-interest, including legislators.'® Hence, the
socialist legal doctrine is false, because it contradicts the universal nature of
man, and unjust, because it violates the principles of individual freedom
and private property.!9% Bastiat, accordingly, regards the notion of “legal
fraternity” a sham; the true characteristic of fraternity is “voluntary
sacrifice determined by fraternal feeling.” Fraternity, therefore, loses its
meaning when it is enforced by law (coercion); it simply becomes “legal
plunder,” and “an act of injustice.”'0?

On the second front, Bastiat contends that liberty under the “rule of
justice” results in harmony and that it is only when the state violates the
principle of justice that disorder appears.''® He criticizes the socialists for
failing to trace the ultimate effects of liberty; indeed, it is their myopia that
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prevents them from understanding the notion of a spontaneous market
order.!!!

Bastiat notes that the substitution of distributive justice (coercion) for
commutative justice (freedom) will cause the following results. First, “a
frightful uncertainty, a deadly insecurity, will hover over the whole domain
of private activity; for fraternity can express itself in billions of unknown
forms and, consequently, billions of unforeseen decrees. Innumerable
proposals will each day come to threaten all established relations.”!!2

Second:

Under the philanthropical pretext of developing among men a factitious
Solidarity, we render Responsibility more and more inert and ineffica-
cious. By an improper application of the public force, we alter the rela-
tion of labour to its remuneration, we disturb the laws of industry and
of exchange, we offer violence to the natural development of education,
we give a wrong direction to capital and labour,...we change the
centres of population, we render experience itself useless, —in a word,
we give to all interests artificial foundations.!'* (Emphasis added)

Third, the increased uncertainty caused by the pursuit of social justice
will discourage capital formation and reduce the standard of living, 14
Capital will also become concentrated in the hands of the state. Thus pri-
vate investment opportunities will diminish, and the gap between social
classes will widen. s

Finally, “when the state is responsible for furnishing everything to
everybody,” individuals “will be crushed under the burden of taxes; loan
after loan will be floated; after having drained the present, the state will
devour the future.” 8

In sum, Bastiat sees the substitution of the pseudo principle of “legal
fraternity” for his principle of justice causing the very anarchy socialists
want to avoid. His main argument against “legal fraternity,” however, is not
directed against its social cosis, but against its injustice; it is a violation of
man’s natural rights to liberty and property.!'” According to Bastiat: “It
is guite impossible for me to conceive of fraternity as legally enforced,
without liberty being legally destroyed, and justice being legally trampled
underfoot.” '8

IV. An Evaluation of Hayek’s Work on Law and Liberty
in Light of Bastiat’s Contributions

It should now be clear that Bastiat anticipated many of Hayek’s ideas on the
relation between law and liberty. First, Bastiat recognized that individual
freedom requires effective appropriability, and that this is made possible by
the “law of justice.” Second, Bastiat rejected legal positivism, which places
law above property. According to Bastiat, the purpose of law is to safe-
guard property (broadly defined as an individual’s rights to life, liberty, and
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his rightful possessions), not to destroy it. Thus, the “law of justice” should
prevent injustice, rather than impose “legal fraternity” or social justice.
Third, Bastiat held that the “law of justice” should be general, equal, and
certain, Fourth, the interconnection between property rights, incentives to
utilize knowledge, and economic behavior was emphasized by Bastiat. He
recognized that self-interest harnessed by competition, by which he meant
freedom under the law, would lead to social cooperation and efficient use of
knowledge. Moreover, he saw that the certainty created by the “rule of
justice” creates a favorable atmosphere for investment and promotes
economic growth.

Fifth, Bastiat warned that, if the principle of justice is replaced by the
false principle of “legal fraternity,” the market process will be thwarted and
individual freedom destroyed. Finally, Bastiat emphasized that, if freedom
is to be preserved, individuals must have an understanding of economic
principles, especially the principle of spontaneous order or “social har-
mony.” Thus, Bastiat sought to demonstrate that the long-run consequence
of freedom under the “law of justice,” is social coordination, not anarchy.
Such an understanding, he thought, would provide individuals with an
incentive to limit government to its proper sphere.

Although Bastiat is Hayek’s predecessor on the above points, he differs
from Hayek in two important respects. First, instead of merely asserting
that freedom is a fundamental value, he grounds freedom in fact. He argues
that the generic features of human action (purposiveness and subjectivity)
imply the right to private property and individual freedom. Moreover, he
demonstrates that it would be self-contradictory to deny the legitimacy of
these fundamental rights. Thus, although Bastiat recognizes the usefulness
of property and freedom, he considers this of secondary importance com-
pared to providing a non-utilitarian theory of rights. His principle of justice
constrains the legitimate use of force to the protection of person and prop-
erty, regardless of cost-benefit considerations.

Hayek, on the other hand, abandons the search for ethical science in
favor of a utilitarian justification for freedom. His concern with the useful-
ness of freedom, however, leads him to subject the freedom-intervention
choice to cost-benefit analysis. Thus, left without a true theory of rights,
Hayek falls into the very trap of expediency and social welfare comparisons
that he initially warned his readers against.''® As such, he is willing to com-
promise freedom when it is deemed socially useful, even though he is aware
of the impossibility of interpersonal utility comparisons.

The weakness of Hayek’s rule of law is that it does not provide us with a
solid criterion for judging the use of force; it lacks a real justification for
freedom, and, thence, must be supplemented by the test of expediency. '
This ultimately leads Hayek to reject the “minimal state.”!' Bastiat, how-
ever, offers us a superior “rule of justice” based on a theory of rights; this
leads him to accept the “minimal state” and at the same time illustrate its
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usefulness. Consequently, Bastiat’s approach 1o “justification” is more con-
sistent and offers us better protection against interventionism than does
Hayek’s so-called “rules utilitarianism,”

The second point of difference, which is closely related to the first, is
that Bastiat would reject Hayek’s false dichotomy between the coercive and
“non-coercive” functions of government. In Bastiat’s mind, a/f government
action is coercive, since it acts through the law. The real question is: What
constitutes the legitimate use of force? 22 Hence, we are back to the need for
a theory of rights and Bastiat’s superiority, As we have seen, Bastiat argues
that “force may be used legitimately, not in order to sacrifice liberty, but to
safeguard it,”123

Hayek bases his argument for the expansion of government beyond
defense of property on the theory of public goods. Pure public goods, how-
ever, are rare; perhaps national defense and other government provisions
for the safeguarding of property are the only legitimate cases. If this is
true, there would seem to be no valid argument for expanding the role of
government beyond defense. This, of course, is Bastiat’s position, reached
via his theory of rights and principle of justice. Nevertheless, Bastiat would
probably not object to various other service functions of government,
provided user fees were charged and freedom of entry were assured. Conse-
quently, his principle of justice is consistent with the provision of pure
public goods, but constrains government action on the basis of justice
rather than expediency.1?¢

V. Conclusion

The close connection between Bastiat and Hayek suggests that Hayek ought
to acknowledge the importance of Bastiat’s legal philosophy. Strangely
enough, there is virtually no mention of Bastiat in Hayek’s major works on
law and liberty. Bastiat is totally ignored in The Rouad to Serfdom, The
Constitution of Liberty, and “The Principles of a Liberal Social Order.”
Hayek does refer to Bastiat’s essay “What Is Seen and What is Not Seen” in
Rules and Order, where he calls it Bastiat’s “most brilliant essay.”'?* This
essay, however, has little relevance for Bastiat’s Iegal philosophy; it is pri-
marily an exposition of economic fallacies, rather than a treatise on rights
and justice. Hence, we are left with only a single reference to Bastiat’s legal
doctrine; this appears in The Mirage of Sociel Justice, where Hayek notes
that Bastiat employed the negative concept of justice in his essay, “The
Law.?126

One might wish to conclude that Hayek was simply unaware of Bastiat’s
legal philosophy. This might be a legitimate reason why Hayck neglected
Bastiat before 1964, but it fails after that date, since Hayek wrote the Intro-
duction to Bastiat’s Selected Essays in that year. These essays contain the
bulk of Bastiat’s studies in law and liberty; indeed, they present both his
theory of rights (his moral justification of freedom), and his utilitarian

R
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argument for liberty under the “law of justice.” In his introduction to these
essays, Hayek notes that the title of Bastiat’s essay “What Is Seen and What
Is Not Seen™ clearly indicates the “centrat difficulty of a rational economic
policy and,...the decisive argument for economic freedom™;!'?” thus,
echoing his own utilitarian bias. However, Hayek also notes that:

Bastiat was indeed right in treating freedom of choice as a moral prin-
ciple that must never be sacrificed to conditions of expediency; because
there is perhaps no aspect of freedom that would not be abolished if it
were to be respected only where the concrete damage caused by its aboli-
tion can be pointed out.'?® (Emphasis added)

It is indeed strange that Hayek so unequivocally accepted Bastiat’s prin-
ciple of freedom, yvet so often allowed himself to violate its substance on the
basis of expediency. For some reason Hayek lost sight of Bastiat’s rights
theory; indeed, as late as 1976, Hayek was under the impression that little
progress had been made in systematically deriving the implications of jus-
tice (in the negative sense) for the legitimate scope of government.2®

We can offer several reasons why Hayek failed to consider seriously
Bastiat’s contributions to legal philosophy in his own work. First, Bastiat’s
reputation as a publicist may have deterred academics like Hayek from
taking a scholarly interest in his work.!?® Second, Hayek’s preoccupation
with Bastiat’s popular essay “What Is Seen and What Is Not Seen” may have
caused him to overlook Bastiat’s larger work in law and liberty. Finally,
Hayek may not have seen Bastiat as an original thinker, and, therefore, felt
no obligation to cite either his moral or utilitarian argument for freedom.
As far as this writer can see, however, Bastiat must be placed alongside
Hayek as one of the pioneers in systematizing the relation between law and
liberty. Moreover, Bastiat went further than Hayek in integrating ethics,
law, and economics. In particular, Bastiat’s principle of justice provides a
more rigorous and consistent test for the legitimate use of force (and hence
government) than Hayek’s rule of law because it rests on a theory of rights
embedded in human action.
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