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Abstract



Private property rights have benefitted every arena of human experience they have
touched®. The economy of the USSR fell gpart mainly because of the absence of this systent.
The US economy is one of the foremost in the world largely dueto its rdatively greater reliance
on thisinstitutior?.

And yet, there are vast areas of human existence where private property rights play no
role a al: oceans, sess, rivers and other bodies of water. But why should we expect that there
would be any better results from such “water socidism” than we have experienced from
socidism on land? Indeed, the evidence isdl around us attesting to this fact: whales are an
endangered species; fish stocks are precipitoudy declining; oil spills are arecurring problem;
droughts are becoming more and more serious, and not only in the underdeveloped countries of
the world; rivers are polluted, some so serioudy thet they actudly catch fire; lakes are becoming
overcrowded with boaters, svimmers, fishermen, eic., and there is no market mechanism to
dlocate this scarce resource amongst the competing users; deep sea mining (manganese
modules) isin agtate of sugpended animation due to unclear titles; the legd satus of offshore ail
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drilling rigsisunclear. Mogt reveding, water covers some 75% of the earth’s surface, but
accounts for only zx% of world GDP. While no one expects an exact proportionaity between
surface coverage and contribution to economic welfare, such a strong disparity suggests thet the
economic system pursued in these two realms may not be totaly unrelated to these reaults.

My clam isthat we have no warrant to believe that socialism, the absence of private
property rights, is any more workable on land than on water; thet it istime, it islong past time, to
explore ways in which this ingtitution can be applied to agueous resources.

Topicsto be covered include the following:

. The benefits and costs of water privatization

. How bodies of water can be privatized

. A comparison of riparian and first use schemes for water use

. Whether and if so how the Lockean principles of homesteading land can be applied to
water

. How would ocean privatization be reconciled with migrating species, such aswhaes
and samon?

. If property rights imply boundaries between one person’s holdings and that of another,
how can fences in the water be established?

. Water flows from one place to another; would ownership apply to the water itsdlf, or to
the (cubic) areain which it (temporarily) rests?

. When ariver, such asthe Mississppi, changes course, what are the implications for
ownership titles?

. Would the owner of an ocean be responsible for atidal wave emanating from his
property which inflicts severe damages inland?

. What are the implications of water privatization for the UN Law of the Sea Treaty?

. Would those who dump garbage in the ocean be penalized? By whom? How? Under
whose authority?

. When an iceberg mdts (increases in size), does thisimply theft of water from the
iceberg owner on the part of the proprietor of the ocean (the reverse)?

. When ariver overflowsits banks, can the contiguous landowners sue for trespass? Or
can the river owner charge for awater ddlivery?

. Suppose there are four owners of contiguous land surrounding alake. Do they each
come to own adice of the lake, one quarter of its Sze? Or do they dl four, together, own the
entire lake?

. Suppose a volcano creates a new idand; who is the rightful owner of it?

. If itistoo expengve togoprehend ocean trespassars, or fish rustlers, how will this
violation of property be stopped®

* | owe this and the previous five objections/questions to Bill and Shirley Friedman.



Water Privatization

Privatization is the process of transferring governmental ownership, management and
control from governmentd to private hands. The case for privatization, in generd, is
graightforward. It consists of utilitarian and de-ontologica reasons extolling the benefits of this
course of action.

What isthe utilitarian case? Individud firms, owned by private persons, are better able
to promote consumer sovereignty® than are statist agglomerations. This comes about mainly
through the weeding out process’: those entrepreneurs who cannot satisfy customers are forced
into bankruptcy through the competition.

Similarly, the de-ontologica case for privatization is Smple and straightforward.
Individuds, but not governments, can come to own land and other resourcesthrough
homesteading’, the only method which can justify ownership on the basis of the libertarian legd
code® Anyatempt on the part of the state to engage in this activity is fatally compromised by its
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essentialy coercive nature. Government ownership of resourcesis only legitimate in the Satist
philosophy of coercive socidism or fascism. (We here abgiract from the limited government
libertarian pergpective which makes an exception for what it characterizes as legitimate Sate
functions amiesto repel foreign invaders, police to reduce invasive acts on the part of loca
miscreants, and courts to determine who iswho in this regard.)®

If the case for privatization isasmple one, so too does this apply to many specific
instances of this doctrine. For example, the privatization of public housing'®, state enterprisesin
western countries™, in the U.S.SR. and other former communist countries™, and the Post
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Office® Privatization for roads, highways streets and sidewalks are perhaps more conceptuelly
complex, but even here there is a plethora of literature attesting to the benefits and judtification
of thisinitiative*
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Perhaps the mogt difficult case to make in behdf of privatization isthat for water. Thisis
why the present paper will be devoted to the argument in behdf of gpplying the ingtitution of
private property to water resources. Under this rubric shall be included anything™ which admit
of moisture: aguifers, brooks, cands, channels, drinking water, drainage, ditches, ducts,
estuaries, flumes, ground water, irrigation ditches, icebergs, lakes, lagoons, oases, oceans, ponds,
puddles, reservairs, rivers, runoff, seas, springs, streams, swamps, underground water, water
basins, water courses, waterfals, water mains, water sheds, water tables, water traps on public
golf courses, waterways, wetlands, etc., etc.*® In addition, | shall argue that privatization of air
and water where gppropriate is a necessary if not sufficient condition for reducing the harm done
to mankind by clouds, flooding, fog, hurricanes, storms, tidal waves, tornados, torrentid rain,
tsunamis, typhoons, whirlpools, winds, etc.

Why isit necessary that extra care and thoroughness be taken in the attempt to build the
casefor privatizing water? There are severd reasons.

|. Opposition to Water Privatization

1. Rare

It hasrardly if ever been done. Apart from afew smdl private lakes and ponds used for
fishing, boating and swimming, there are no cases'’ of private ownership, even in countries
ostensibly devoted to free enterprise, but which in actuality practice various versions of “water
socidism.”

2. Unexplored

It has not even been explored in the literature. Thereis of course awedth of information
available concerning water resources, but very little indeed in favor of full privatization.

Occupancy/Toll Lanes Phasing in Congedtion PricingaLanea aTime" Policy Study, No. 170,
Reason Foundation, November 1993

15 However, it must be underscored that only scarce resources are candidates for property
ownership. On this see Cdlahan, Gene, “Rethinking Patent Law,” Mises Indtitute, July 18, 2000,
http:/Amww.mises.org/full story.asp?control=468& FS=Rethinking+Patent+L aw; Cole, Julio H.,
"Patents and Copyrights. Do the Benefits Exceed the Costs?’,
http://www.economia.ufm.edu.gt/Catedrati cos/[hcole/Cole%620 MPS .pdf; Kinsella, N. Stephan,
“Agang Intellectua Property,” Journd of Libertarian Studies, forthcoming; Kinsdla, N.

Stephan, “Is 1P property or not?,” National Post, February 22, 2001; Kinsdla, N. Stephan,”In
Defense of Napster and Against the Second Homesteading Rule,"LewRockwell.com, September
4, 2000, <http:/Amww.lewrockwell.com/orig/kinsela2.html>; McElroy, Wendy,

http:/Avww.zeteti cs.com/mac/intprol.htm; http://www.zetetics.com/mac/intpro2.htm; Mercer,
llana, “How Things Would Work in a Copyright-free Universe,” National Post, Jan. 26. 2001

16 The zx character in the movie the “ Fugitive’ demanded of his minions that they search
every “house, barn, shed...” My god isto be as exhaudtive as he.

17 \We here abstract from such things as backyard swimming pools, jacuzis, bath tubs,
showers, water faucets, cesspools, water fountains, septic tanks, etc., which aready fall under
private control.



3. Out of fashion

Itisnot in keeping with the intellectud climate of opinion. People balk &t privatization
for roads and other facilities mentioned above on the rare occasionsit is acknowledged at dl in
what might be characterized as the maingtream literature. It is probably no exaggeration to
predict that when and if the typica public policy wonk hears of the thes's which motivates the
present enterprise, to wit, to privatize bodies of water as fully as land masses, he will dismissit
out of hand as a particularly noxious form of lunacy.

4. Interconnectedness

According to that old song, “the hip bone is connected to the thigh bone, is connected to
.." In like manner, most bodies of water are joined with most others. That is, dthough we call
the various oceans of the world by different names (e.g., Atlantic, Pacific, Indian) they dl touch
upon and flow into each other at their common boundaries. Even a seemingly isolated lake is not
totally separated from other bodies of water insofar as it has streams feeding into and out of it.
These water avenues, lead to till others and eventudly to the sea, where they are linked to dl
others.

But the colors of the rainbow aso shade into one another'®. Y et we have no trouble
digtinguishing one from the other, except of course a ther very boundaries. And with precison
scientific instruments, we can at least mark off an agreed upon fence post. Land, too, isal inter
connected, gpart from where it ends at water’ sedge. And, for atime, our society had difficulty
marking off one man’s holdings from that of another. But with the advent of fencing materias,
particularly barbed wire, this became easier and easier.*®

No, the interconnectedness of even al bodies of water congtitutes no overwheming
objection to privatization. The reason we have no “fences’ to place in the water is not because
thisisan impossible idea: it israther due to the fact that aosent agueous property rights, there has
been no financid incentive to engage in research to thisend. But imagine the opposite.

Supposg, that is, that property rights in bodies of water were recognized by law. It takes no gresat
legp of imagination to suppose that scientists and engineers would soon be able to offer new
technology which could distinguish between “mine and thine”

Nor need these water fences be used only to demarcate the property holdings of one firm
from that of another. They can also be used to corra fish, whales and other ocean livestock. For
al too long these creatures have been free to roam the range of the oceans. Itistime, it is past
time, for we humans to do for them what we have done for land based animals®°: to tame and

18 Similarly for the boundaries between radio and tv stations on the dectromagnetic
spectrum. For the case in favor of privatization in this regard, see Coase, Ronald H., "The
Federal Communications Commisson,” 2 Journa of Law and Economics, 1, 1959

19 Anderson and Ledl, op. cit., report on the function of cowboys as “human fences.”

20 For the argument that eephants, rhinos and other endangered species would benefit
from being barnyardized, e.g., fenced in with dectricdly charged wires, see Anderson and Led,
op. cit., Smmons, Randy, and Kreuter, Urs, “Herd Mentdity: Banning Ivory Sdesis No Way to
Save the Elephant,” Policy Review, Fall 1989, pp. 46-49; Block, Water, "Environmenta



domesticate them??, and to bring them within the purview of economic rationdlity.??

Not only iswater connected in the horizonta realm, so to speek, the same pertainsin the
vertica. That is, the three quarters of the earth’s surface on which water restsis the horizontal
axis, while the verticd dimengon refersto the fact that a molecule is at one time weter in the
ocean, at another it evaporates and travels into the clouds, whereupon it rains down onto the
surface of the earth, either on land or in the sea, but eventually comesto rest in the latter, after
travding through the river system. It isthusinsufficient to ascertain only who is the owner of
water in the sea; this must dso be determined, if we are to specify acomplete system, for water
whileit ison itsway up to the sky though evaporation, while it isin a (temporary) state of “rest”
in the clouds, and when it is on its way down again in the form of rain.

But these are mere technicd issues. Wherethereisawill (and alegd system which
supportsit) thereisaway. The reason this has not yet occurred is not entirely dueto costs, a
large part of the blame must rest, also, with the fact that we have not pushed the private property
rights envelope far enough, yet, in terms of weter.

5. Arrogance®

The idea that man should own the oceans and the seas will appear as arrogance to some
people. The “tower of Babdl” story in the Bible** would appear to be apropos. When man's
pride and amhbition got him above himsdlf, God struck back by making it difficult to him to
communicate with his fellows.

But why should land be any different than water? If it isnot mordly sinful to aspireto
ownership of the former, why should this gpply to the latter? One might with as much reason
clam that walking is judtified, but that driving a car, saling a boet, or, perish the thought, flying
an airplane are perversons, or somehow impious.

6. Legd nightmare

Suppose ariver, such asthe Mississippi, changesits course, and starts moving over
previoudy dry land. Or that any river overflows, flooding surrounding farms and neighboring
houses. If theriver in question were privately owned, a charge could be made that this would
creste alegd nightmare,

Problems, Private Property Rights Solutions,” Economics and the Environment: A
Recondiliation, Vancouver: The Fraser Ingtitute, 1990, pp. 281-332; Block, Walter,
"Environmentalism and Freedom: The Case for Private Property Rights” Journd of Business
Ethics, Vol. 17, No. 6, December 1998, pp. 1887-1899

21 For the argument that thisis symbictic, eg., beneficid to both mankind and animal and
fish gpecies, see Heffner, Henry E., “The Symbiotic Nature of Anima Research,” Pergpectivesin
Biology and Medicine, Vol. 43. No. 1, Autumn 1999.

%2 |t istime, too, to jettison such socialist and profoundly anti private property rights
songs as “Home, home on the range,” and “Where the deer and antelope play.”

23 | owe this objection to Marybeth Block.

24 See dso Aristophanes’ theory of love,

10



Thisisonly legaly problematic, however, because there are no precedents, and there are
no precedents, in turn, because rivers are presently unowned. Their mismanagement hence now
condtitutes an “act of God.” Instead of blaming the Deity, we would do well to attempt to
address these dangers and inconveniences. Just as there should be no “fish freedom” the same
should apply to rivers. Flooding and course changes? should be seen for the mismanagement
they are. The reason there has been no private investment in taming these unruly bodies of water
isthat there are no economic incentivesto do so. It would not pay for any single farmer located
on the banks of ariver to attempt to take on so gargantuan atask. Neoclassca economists
would characterize this as a“ market failure,” since such afarmer would not be able to recoup an
amount even near to histota investment. But these so called “externa economies’ stem not
from anything intringc to the Stuation; rather, they are the result of lack of ownership and
responsbility.

Of course, there will be complications when this arena of the law is recognized. Absent
any contract to the contrary, for example, ariver owner should not be ligble for all damages
caused, say, by flooding due to heavy rain?®, but only for those in excess of the amount that
otherwise would have ensued. For example, if it can be shown thet ordinarily, under river
socidism, astorm of a certain severity would cause $100 in damages, and that in the actud event
it caused only $75, then plaintiff should not be able to collect anything &t dl from the river
owner. On the other hand, if under our assumptions $125 worth of harm was inflicted upon
owners whose property abuts the river, than the defendant would be responsible for at most $25.

6. “ Equity”

Another argument againg private ownership isthat the rich would hog it al up, and leave
the short end of the stick for the poor. Thereis no doubt that this fear motivates, at least in part,
the U.N. Law of the Sea Treaty, according to which “the oceans are the common heritage of all
of mankind,”?’ and that therefore no individual nation, let alone private person, should be
dlowed to own any of it. The fear on the part of the U.N. bureaucrats who hail from the
underdeveloped nationsis that they do not have the requisite technology to mine manganese

25 This gpplies only to unwelcome flooding and course changes. Bt railroads and
highways (see footnote 13 supra) sometimes change their location. If there is an economic need
for thisin the case of ariver, and it is accomplished a minima cog, then this condtitutes an
exception to the daim made in the text.

26 \We assume, for the moment, that the level of technology, or of the law, is such that the
clouds themsdlves are not owned, and that thus no one isliable for their excessive and
unwarranted rain on the river. For some people, to blame rain or sorm on the sateisonly a
joke. Thisisnot the case at present. Had the government not taken as much of the GDP asiit
has, to fritter it away on warfare and welfare state congderations (and for numbered bank
accounts in Switzerland) there would have been just that much more available to address private
needs. Some of this, undoubtedly, would have been spent in an effort to domesticate wegther
conditions.

%"To be supplied.
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nodules at the bottom of the ocean for example, and that it is“unfair” for those with this ability
to be able to make us of it on their own accounts. Another way of putting this matter isthat the
landlocked nations would be at a disadvantage vis a vis those which border on the seg, and that
the former are poorer than the latter, and thusit would be “inequitable’ to allow a competitive
race to take advantage of such watery resources.

The implication seems to be better that no one should be able to own agueous possessions
than that the rich be afforded this opportunit%/. One difficulty with this pogition isthet it equates
“equity” or “fairness’ with “egditarianism.”#® But nothing could be further from the truth. If it
were S0, then advocates of this position would be willing to give up their own “excessive’
intelligence, or 1Q points, were this possible, to their less intellectudly well endowed brethren.
That no one has even taken this position shows that even its advocates shrink in horror from the
logicd implications of their own sysem.

Insofar asis the economic well being of the poor of the earth is concerned, it is clear that
the wedlth of the less fortunate would be enhanced, not worsened, by alowing economic
opportunity to therich. Thisis because economic development is a positive, not azero sum
game. Under capitalism, the wherewithal enjoyed by both parties to atransaction, at least in the
ex ante sense, isincreased. The rich do not increase their income at the expense of the poor;
rather, their income rises by enriching the lesswell to do. It is no accident that the poor in the
more capitaist west enjoy a sandard of living that is the envy of those a the bottom of the
income distribution, and even in the middle of it, in countries infected by coercive socidisnt.

7. Monopoly

Thereisthe fear that under private ownership of sees, there could be monopolistic
encroachment. For example, A owns an island which is completely surrounded by oceart®, and
B ownsthe surrounding patch of water. Thus, A would be trapped on hisidand prison. Some
property rightsfor A!

But amoment’ s reflection should convince us that thisis an unlikely if not an impossible
stuation.3! Firgt of al, the primary and first user of the waterway surrounding isand A is likely
to be A himsdf. According to homesteading theory, A would thus be the rightful owner of the
surrounding aqueous area, not B. Second, if B first homesteaded the water, and only then, later,
did A come upon the idand to take up ownership over it, the latter would never have done so
unless his access and egress rights were clearly specified in such amanner so asto not preclude
the economic viability of ownership of theidand in the first place. Third, there are airplanes and

28 To be supplied.
29 See on this, to be supplied.
%0 Thisis by definition,

31 A similar objection with regard to private roads and streets has been dedlt with in
Block, Wadter, "Free Market Trangportation: Denationdizing the Roads,” Journd of Libertarian
Studies. An Interdisciplinary Review, Vol. I11, No. 2, Summer 1979, pp. 209-238, see footnote
13, supra.
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helicopters available, at least in the modern era®?.

[I. The Casein Favor of Full and Complete Privatization

Notwithstanding dl the objections in the foregoing, there are good and sufficient reasons
to contemplate the privatization of bodies of water. With thisintroduction, we are now in a
position to consider some of them.

The thesis of the present paper isthe al bodies of water should be fully and completely
privatized. Condder the ocean in thisregard. This would mean not merdly that fishing should
be limited to those who purchase rights to do so, but that the whole kit and kaboodle would be
treated in much the ssme way as are land holdings®®. That is, the surface of the ocean would be
owned, just as railroads presently are, at least in the U.S., and just as roads and highways would
be, at least as contemplated by authors who advocate such asituatior®®. Thisis not to say that it
is contemplated that dl of the oceans, every single cubic foot of them, should immediatdy be
privatized. Many of them are as presently worthless as is some of the more out of the way
acreage in Alaska, Antarticaand Siberia®® All we are ddliberating upon is the legdl status of
these places. At present, it isimpossible to own them both because the law does not dlow it,

32 This of courseinvites discusson of ownership of the rdevant air travel rights, atopic
we address below.

33 There are severa publications whose titles indicate they are compatible with this very
radical enterprise, but they are misnomers. For example Anderson, Terry L., and Led, Donad
R., Free Market Environmentalism, San Francisco: Peacific Research Ingtitute, 1991 call their
chapter 9 “Homesteading the Oceans,” a policy taken serioudy in the present paper, but these
authors discuss only schemesto quad privatize fish; smilarly the title employed by Runoflsson,
Birgir, “Fencing the Oceans,” Regulation, Summer 1997. pp. 57-62 ismideading in that it dso
advocates only individua tranferable quotas (ITQs) in fish, asits subtitle (*A Rights-Based
Approach to Privatizing Fisheries”) makesclear. A smilar analysis gppliesto Eckert, RossD.,
The Enclosure of Ocean Resources. Economics and the Law of the Sea, Stanford, CA: Hoover
Ingtitution Press, 1979. For acritique of tradeable emissonsrights (TERS), the air anadogue of
ITQsin the water, see McGee, Robert W. and Walter Block, "Pollution Trading Permitsas a
Form of Market Socialism, and the Search for a Red Market Solution to Environmental
Pollution,” Fordham University Law and Environmenta Journd, Vol. VI, No. 1, Fall 1994, pp.
51-77. Jeffreys, Kent, “Who Should Own the Ocean,” Competitive Enterprise Inditute Update,
No. 8, August 1991, pp. 1-2, perhaps comes the closest of the materid cited in this footnote to
my own vision of full water privatization, but even it focuses mainly on the problem of over
fishing, and contemplates “ permitting ... outright ownership of limited ocean aress. For
example, offshorerigs...” But why not outright ownership of al as opposed to “limited” ocean
areas? Private ownership of offshore rigs, moreover, is aready a staple of present sealaw.

34 See footnote 13, supra.

% Actudly, these are particularly inept examples, in that land in none of these three places
isfully open for private holdings.
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and, in many cases>®, ownership is not yet economicaly visble. What is being advocated is a
change in the law, such that those parts of the watery domain for which private property is now
economically workable would be dlowed a once to be owned, and that more and more of them
could come to be owned when their economic status changed so as to make this a paying
proposition.

One clear benefit would be that world GDP would rise. At present, the oceans and seas
account for some 75% of the earth’ s surface, but only zx% of world GDP. It need not be the
case that each and every acre of the earth’s surface account for the same proportionate
contribution to GDP as every other. Deserts are less productive than fertile land. But at least a
large part of the vast disparity between productivity on land and in and on water must be due to
the beneficia effects of private property rights on land which do not apply to water.3’

On land, man went through the hunting and gathering stage, during which his sandard of
living was appropriate to the sone age. When he graduated from this precarious existence to one
of farming, his sandard of living exploded in an upward direction, as did sustainable population
gze. After that came manufacturing, and then the information age, with Smilar upward spurtsin
how well man could live, and how many of this species could be supported.

Asfar asthe seas are concerned, however, we are till back in a cave man type of
development, where hunting and gathering are in the main the only avenues opento us. It was
not until the inditution of private property took hold on the land that farming, herding and later
developments could be supported. 1t isawell known fact, a least within the free market
environmental community*®, that the cow prospered, due to private property rights which could
avert the tragedy of the commons, while the bison amost perished as a species due to lack of
same. Nowadays, happily, this problem has been remedied with regard to the buffalo.*° But the
whale, the porpoise, edible fish and other sea species are dedlt with, at present, in precisely the
same manner which amost accounted for the disappearance of the bison.

ITQs, of course, are avast improvement over non ownership, with atendant and
uneconomic over fishing. But they condtitute only aques private property rights system, not the
pure form of thisingtitution. In order to seethis, consder imposing I TQs on buffado, or
elephants. This would mean that these animals would il be free to roam as they wished, but it
would belegd for only certain people to be able to hunt them. The point is, we would till bein
the hunting stage of human existence with regard to such species. But if economic history has

36 Apart from those areas of the seas which are located near population centers. Thereis
no doubt that did the law but dlow it, for example, private individuas would be willing, and
more than willing, to own the Hudson River.

37 See on this the large “tragedy of the commons” literature. Indeed, one could expand
this 30 as to include the literature on the failure of socidiam, “water socidism” in this case.

38 To be supplied

39 And other previoudy endangered species also, such as the elephant, the rhinoceros, the
dligator. Seeonthis..
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taught us anything, it isthat herding is far more efficient than hunting. (E.g., corrdling fishin
the open ocean isfar more effective than fishing, or hunting, for them).

This scenario assumes, of course, that the necessary complementary technological
breakthroughs occur, such as either genetic branding, or perhaps better yet, dectrified fences,
which can keep the denizens of the degp penned in where deep sea fish farmers want them. Yes,
this seems unlikely a present, given that under present law there would be no economic benefit
to such inventions. But thisis due, in turn, not to any primordid fact of nature or law. Rather, it
is because the law has not yet been changed so as to recognize even the possible future scenario
where ocean privatization would be economic. The public policy recommendation semming
from this andysisis merely that the law should now be changed so as to recognize fish
ownership in agiven cubic area of ocean when and if such an act becomes technically vigble.
Then, whether or not it actualy occursisonly an empirical question. It will, if and only if the
complementary technology is forthcoming to make it feasible. But under thisided State of
affairs, there would be no legd impediment, as there now is, in thisdirection. That is, suppose
that the needed innovations never occur, or are aways too expensive, compared to the gainsto
be made by herding fish instead of hunting them. Then, of course, there can be no private
property rights used in this manner in the ocean, as ameatter of fact. But as amatter of law,
thingswould Hill be different under the present proposa. There would aways be the contrary to
fact conditiond in operation that if technology were such, then it would be legd to fencein parts
of the ocean for these purposes. Under this sate of affairs, there would be no legd impediments
to the development of the requisite technology. *°

Ancther benefit would be making the earth a more habitable place in which to live.
Congder in thisregard clouds, flooding, fog, hurricanes, storms, tidal waves, tornados, torrentia
ran, tsunamis, typhoons, whirlpools, winds, etc. At present, these are considered acts of God. If
the oceans and the air, from which and in which these disasters emanate, were alowed by law to
be owned by firms or individuds, & least in principle, this might well set up the first sepsin
mankind's long journey to queling these “natural” disasters. How else could this ever be done,
other than by employing the inditution of private property rights, which is respongble for so
much ese we include under the category of “good works?’

40|t is on this point that the Chicago School analysis of property rights goeswrong. In
that perspective, private property rights only arise when technology, an exogenous force, makes
them economicaly practicable. There can be no private property rights in the ocean unless and
until eectric seafences areinvented. Science isthe dog, the law isthetall that iswagged. In
contras,, in the libertarian vison which underlies the present paper, technology is endogenous. It
isthetail that iswagged by thelega dog. Private property rights to anything will dways be
recognized in law, as a matter of course, semming from homesteading: when and if ocean
owners stake clams, based on mixing their labor with this eement, for which new presently non
exiging technology is available, then it will be recognized. The differencein this caseisa subtle
one in the libertarian legd code, the law givesincentives for such innovations, by guaranteeing
recognition of such property titles when they are achieved; in the Chicagoite tradition, the law
does not. For the Chicago view of property rights, see ... For the libertarian critique, see .... For
the debate between Block and Demsetz on these matters see ...
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[11. Foundations

1. Libertarian

Let us now consder atheory of ownership in bodies of water which | will characterize as
“libertarian,” or “Lockean” or as one based on homesteading. An dmost entirely accurate
rendition of this philosophy is offered by Trelease, Frank J*:

“The Code is designed for an easterner seeking anew water law for his state. He should
clearly understand this choice. To help him, | offer an analogy to another resource with which
heis quite familiar, and which like water must be wisdly used, protected, sometimes preserved
from use, and which must be shifted from old uses to new and more desirable uses as times and
needs change. Think land. Land isjust as valuable and indispensable a resource as water. Our
lives and our wedth depend uponit. The government, the ultimate source of title, wishesto see
that the resourceis put to its highest and best use. 1t could do this adminigratively. A ‘land
bureaucrat’ could alow itstemporary use for particular regulated purposes a will or for aterm
of years, but when anew or better useis seen, redlocate it by moving off the present tenant and
ingaling anew one. Ingtead, the government dlocates the land in discrete and identifiable
parcels, as private property. The land laws make these property rights very firm and secure.
Land isthen available for use by individuas to produce wedth. Since each person will try to
make the best use of it that he can, the total of individua wedlth will gpproach the production of
maximum nationa wedth. Y et new and more productive uses by a different person may come
to be seen desirable. Since the land is avauable ass, if it were to be transferred to another
person without compensation, the first holder would be impoverished and the later enriched.
Therefore, the laws provide that the property rights are not only secure but are voluntarily
transferrable. The land can be bought by the new user for the new purpose by paying the owner
aprice. In most cases the government iswilling to let the change occur because it knows the
new use is better than the old, since otherwise the buyer could not afford to pay the seller the
capitaized values of the sdler’ s use plus a profit...

“How isthe stuation different iswe say ‘water’ instead of ‘land’ in the above
paragraph?’

Although Trelease does not answer his own question, based on the context it seemsa
rhetorica one. The clear answer isthat there is no difference whatsoever between land and
water asfar as privatization is concerned. Thisisthe essence of the libertarian theory of water
privatization: agueous resources should be treated exactly the way land would be dedlt with, in a
fully free enterprise society*?.

2. Riparian, appropriation

41 “The Modd Water Code, The Wise Administrator and the Goddam (sic!) Bureaucrat,”
14 Nat. Resources J. 207 (1974) [this can also be found in Trelease, Frank J., Water Law, Cases
and Materids, third ed., American Casebook Series, St. Paul, MN: West Publishing Co., 1979, p.
9

42 Trdease himsalf, ibid., makes severa concessions as regards land ownership for
“zoning, land use planning laws,” and condemnation for “a public purpose.” Thiswould be
incompetible with the libertarian lega code, whether on land or in water.
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In contrast to this libertarian view, there are two main legd precedents a work in the US
as concerns water rights. The are the main competitors with the libertarian theory. They are,
respectively, riparian ownership, in which the rights to the use of a body of weter is given to the
abutting landowners, and appropriation, wherein use of the water establishes not ownership, but
the right to continued use.

States Posner in thisregard:

“In the eastern states, where water is plentiful, water rights are commundized to a
ggnificant extent, the basic rule being that riparian owners (i.e., the owners of the shore of a
body of water) are each entitled to make reasonable use of the water — a use that does not
interfere unduly with the uses of the other riparians. Inthe western states, where water is scarce,
exclusive rights can be obtained by appropriation (use).”*®

Andintheview of Treless=

“Riparian rights are governed by the common law. The modern form of riparian law
gives each owner of land bordering on the stream aright to make a reasonable use of the water
and impose ligbility on the upper riparian owner who unreasonably interfereswith thet use. The
right exists whether or not the water is actualy used, and ause may beinitiated a any time. The
use must usudly be made on the riparian land and within the watershed of the stream. A non
riparian who uses water isliable to any riparian he injures and conversaly ariparian who initiates
ause which interferes with a prior non-riparian use is subject to no liability. Some states do not
give effect to attempts of riparian proprietors to grant their water rights to nortriparians.

“Appropriative rights are governed primarily by statute. An appropriation may be
described as a state adminidtrative grant thet alows the use of a specific quantity of weter for a
specific beneficid purposeif water is available in the source free from the claims of others with
earlier gopropriations. Theright isinitiated by an gpplication for apermit. The place of useis
not redtricted to riparian land or even to the watershed. Theright may be sold and its use or
place of use changed, and it may ceaseto exigt if it isnot used.

“Riparian law, developed in the green countrysides of England and Eastern America,
seems to be based on the unspoken premise that if rights to the use of water are restricted to
those persons who have access to it through the ownership of the banks and if those persons will
restrict their demands on the water to reasonable uses, there will be enough for dl. Appropriation
law, developed in the arid Wegt, is usudly thought of as a system for water-short areas. Where
there is not enough for everyone, the rule of priority insures that those who obtain rights will not
have their water taken by otherswho gart later. The theory isthat as demands arise water rights
to supply them will be given out until the water is exhausted, after which thase with new
demands must purchase rights”**

In contrast with these “ mainstream” theories of water ownership, the libertarian theory of
property in water is more radicd than ether of them, in that it gppliesto dl bodies of water, not

43pogner, Richard A., Economic Andysis of Law, third ed., Boston: Little Brown, 1986,
pp. 34-35.

44 Trelease, Frank J., Water Law, Cases and Materials, third ed., American Casebook
Series, St. Paul, MN: West Publishing Co., 1979, pp. 10-11.
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just streams or rivers, as do the other two. It isvery Smilar to appropriation; after al,
“appropriation” is practicaly a synonym for “homesteading.” But there are subtle differences
between the two. How do the three systems compare with one another: the riparian, the
gopropriation, and the libertarian. The following table affords a summary look:

Appropriation Riparian Libertarian
1. How established  Use Abutting land ownership Use*
2.Cansdl? Yes No Yes
3. What get? Specific quantity Reasonable use Whatever
4. Permanent? Yes Yes
5. Absentee owner? Yes Yes
6. Wheremustuse ~ Anywhere Onriparian land only Anywhere
7. Application Streams, rivers Streams, rivers All bodies of water

As can be seen, the gppropriation and the libertarian system are very smilar. Let us
explore ther differences, if only to defend againgt the claim that they are identicad. One clear
differenceisintermsof 7. Application. Appropriation gpplies only to streams and rivers (as
does the riparian theory of rights), while the libertarian appliesto al bodies of water, including
those two but also oceans, sess, etc. Another difference concerns 3. What get? In actua
practice, the gppropriation owners each get a smadl share of the totd water avallable. Whilethis
might upon some occas ons be the libertarian concluson aswell, it is dso possble under the
latter systemn, but not the former, for one person or firm to take over ownership of an entire body
of water. If Henry Hudson not only discovered the Hudson River, but mixed hislabor with it in
its entirety before anyone e se came upon the scene, then under the libertarian provison he could
be the owner of thisentireriver.
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