THE NIHILISM OF THE ECONOMIC ANALYSISOF LAW

by Elisabeth K recké*

1. Introduction

During the eighties and nineties, the first generation of law and economics has been severdly attacked
concerning methodologica, philosophical as well as legd aspects of the theory. As compared to the
mid-seventies and early eighties, when the * paradigm of classcad law and economics had just reached
full bloom”?, the movement has now plit into quite different lines of inquiry, each exploring new and
different research directions. Economic analyss of law has evolved alot in recent years, and its actud
ingghts reach far beyond the theses professed by the efficiency approach initiated three decades ago
among others by Richard Posner.? Law and economics has become a vast and heterogeneous discipline,
reflecting severd traditions, sometimes competing and sometimes complementary, including the Chicago
School of Law and Economics, the New Haven School, Public Choice theory, Ingtitutional Law and

Economics, New Ingtitutiona Law and Economics and Austrian Law and Economics.

The latter has in paticular provided a decisve critique of traditiond, efficiency-oriented law and
economics, by showing that socid efficiency is an empty and meaningless concept®. Today, even the

strongest bastions of neoclassical economic theory of law seem to take into account the ingghts of the
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Austrian school*. Contemporary economic analysis of law furthermore experiences the influence of
recently emerging postmodern legd theories whose revolutionary impact on American lega philosophy in
generd can hardly be exaggerated. A particularly influentia theory isthe critical studies movement which
emphasizes the sysematic discrimination by the American legd system of some classes of the
populaior?.

Paralld to the explosion of the literature in these different fields, there ssemsto be asort of implosion of
neoclasscad economic analyss of law, the so-caled Chicago Law and Economics, which so far has
been the dominant school of thought within the lawv and economics movement. This imploson may be
explained by the fact that a growing part of the discipline seems to become more and more sdf-criticd,
to the point of questioning central assumptions like the efficiency of the legd system.

More than ever, law and economics seems to be confronted with the necessty of a consensus
concerning the definition of its objectives. In order to underline the nature of the different shifts operated
by the movement over the past few decades, it is helpful to refer to the initia context and in particular the
difficulties which have marked the evolution of neoclasscal economic andyss of law (1). This essay
attempts to show that more and more recent writings in conventiona law and economics tend to create
an amazingly nihiligtic view of the law, which gppears to be a logicd consequence from the theory’s
underlying methodology, and that there can be no genuine progress of the theory without a radica

inverson of the vaues and the logic upon which it is built (2). In this respect, the criticad approaches of
efficency theory, as far as they provide a more redidic and critical visdon of the law, may hep

neoclassca economic andysis of law to get out of the deadlock to which their methodology eventualy
leads it. In particular Audrian economics, which is built on an entirdly different methodology than
neoclassica theory, can offer important insghts.
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2. Shifts of the efficiency concept

2.1. From a descriptive to a normative standard

Until the end of the seventies, traditiond economic analyss of law primarily focused on exploring and
developing the descriptive aspects of the theory. The mgority of the first law and economics scholars
were interested in the law as it is, not as it ought to be. Their purpose was to use standard
microeconomic tools in order to explain the logic of judicid decison-making in alarge variety of legd
fieds, aswell as the reaction of those governed by the law to the different existing legd rules. In more or
less sophigticated modds, this theory sought to underline the mechanisms by which the law encourages
efficient behavior.

Initidly, the descriptive thesis has been deduced from the empiricd observation that numerous legd

doctrines conform to smple, informd, yet very ussful economic modds’. It holds thet for centuries
common law judges have developed an intuitive sense of economics by seeking, more often implicitly
then explicitly?, to arrange legd rules so as to maximize efficiency, either by minimizing the costs of
entering into bargains’, or by smulating the state of affairs that would have been the outcome, had free
bargaining been possible among conflicting parties. Faithful to the logic of sandard economic theory, this
approach to legal reasoning indeed describes judicid decision-making as the intervention of an externa
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authority in a free but defective market, -an intervention that is consgdered indispensable in order to
achieve a date of socid efficiency. Built on aweighing of socid costs and benefits, the common law is
understood in this pergpective as a system for maximizing the wedth of society. Concretely, this means
that in a fidd like tort law for ingtance, ligbility is sysematicaly placed on the party that could have
avoided the accident at least cost™.

The fird versons of descriptive theory dmost unanimoudy concluded that the common law is efficient,
or a least tends towards efficiency. Rubin' for ingtance underlined a tendency inherent to the common
law process that constantly replaces inefficient rules by efficient rules. He argues that inefficient rules will
more frequently be adjudicated rather than settled, and in this way, the sdf-interested decisons of
litigants whether to sue or to settle will progressively drive the law towards efficiency.™

Over the past few decades, an impressive amount of empirical studies, undertaken in a number of areas
of law, accompanied the efforts of economic analysis of law scholars to confirm the theory of the
efficiency inherent to the legal process. Neverthdess, those which have clearly succeeded in testing the

compardive efficiency of dterndive legd rulesarerare.

Severd reasons may be underlined to explain this relative lack of useful empirica evidence. Firg,
informational problems render empirical testing difficult™®. In order to determine for instance whether
different tort rules are efficient, the economist would have to correctly evauate not only the number of
accidents that did occur under the different dternative legd rules, but aso the number of accident that
did not happen, because of fear of tort liability. He must furthermore be able to determine the costs of
the actua as well as the  hypothetical ” accidents, the amount of precaution measures undertaken by
individuas under the dternative regimes, the effects of the various legd rules on individua behavior, the
cost of these dternative measures, the administrative cogts of the dternative regimes, etc. This would be
ahighly complex task, and smple case studies do not reved this information.
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Moreover, interna incoherence of the modd's sometimes leads to contradictory conclusions within the
descriptive part of the economic andyss of law. Thus, a multitude of descriptive theses coexist within
economic andysis of law, sometimes drawing opposite conclusions about the same phenomenon (for
ingance concerning the question whether drict liability or negligence is the mogt efficient ligbility rule). It
is obvious that they cannot al be correct at the sametime.

The most important reason which may explain the failure of early empirical sudiesto prove the efficiency
thess of the common law may smply be tha the lega practice does not confirm, but rather refutes, the
conclusions of descriptive economic amdysis of law. Once again, the economic andysis of tort law
provides a pertinent illugration of the difficulties law and economics scholars encountered while
attempting to verify the efficiency theory. In particular, they had to cope with a paradox concerning
causation. On one hand, the traditiond corrective-judtice principle of causation, which most law and
economics scholars consider as an intuitive and unscientific approach™, is deliberately evacuated from
the anadlyss. Law and economics modes are bult on mathematical relations between * objective ”
variables such as the probability that an accident occurs, the monetary value of the damage, the amount
of precaution measures undertaken by the involved parties, etc., rather than on the causd link existing
between the author of a damage and his victim. The dimination of causation from scientific discourse and
its replacement by precise mathematica terms is widely acclaimed among law and economics advocates

asan“ evidence of scientific progress”*>.

On the other hand, descriptive economic analyss of law seeksto empirically prove that the common law
is efficient. Yet, traditiond common law in the fidd of tort liability is essentidly built on the principle of
causation. How then can the common law be efficient in the sense suggested by economic analys's of
law? Some authors have argued that “ most ”, but “ not dl ” of the common law is efficient. Posner for
instance states that “ the common law’s commitment to efficiency is strong, but not total ”*°. While the

common law system in generd tends to promote economic efficiency, some anomdies could subsst in

! See for instance Landes- Posner (1981).
> R.Cooter (1987), 523.



particular. But can causdlity, this central and fundamenta principle of tort law, be serioudy consdered as
such an anomdy ? This concluson would certainly be sensdess. The problem is redly difficult to solve,
which explains not only numerous concessions to the logic of causdlity in standard law and economics”,
but above dl the emergence of prescriptive suggestions on the way how tort law should be designed in
order to be efficient.

In other words, the difficulties to empirically verify the descriptive theory of efficiency may explain why
the economic andysis of law movement has progressively shifted from an explanatory to a normétive
theory. If it is not possible to prove by observation that the common law is efficient, an dternaiveisto
date that it ought to be efficient. This is how law and economics scholars came to mask the gep that
became apparent in the theory because of the failure of empirica work to confirmiit.

Nevertheless, the normative theory has not been exempt of problems ether. It has indeed been
confronted with mgor chdlenges. For indance, it had to determine which would be the most
appropriate and practicable efficiency criterion for the law. But aove dl, it had to find a judicious
answer to the question why an economic criterion should be considered as a worthy goa o that judicia

decisons and legd inditutions should try to apply it.

2.2. From an operational to a metaphysical conception of efficiency

Consdering law as an efficiency generating insrument, normative economic analyss of law deliberately
proceeds to a reduction of law to this economic god. Faithful to the logic of traditiona economic theory,
most law and economics scholars adhere to the conviction that ethics is a purdy subjective and arbitrary
meatter, and that there is no scope for it in economics. From the beginning on, they presented themselves
as neutrad and non ideologica scientists, refusing to introduce any vaue judgments into their analyses of
legal decisons, procedures or inditutions. They pushed this objectivation even further than traditiond

'8 Posner, (1977), 4™ ed. (1992), 263.
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economists, by denying any link not only between economics and ethics, but dso between law and
ethics. Any concept that cannot be quantified or formaized, is considered as a subordinate and suspect

vaue

It is essentidly for this reason that the idea of judtice is devaued in traditiond law and economics.
Condgdered as an intuitive, arbitrary, irrationa and metaphysical concept, justice is ddiberately ignored.
Instead, economic efficiency is advanced as an objective criterion.® For early law and economics
writers, efficiency is the only adequate criterion of judtice ; in other words, there is no justice gpart from
efficiency. For Posner, in a world of scarcity, the worst injustice is the waste of resources. In this

perspective, afair or just legal system is one that deliberately promotes gainsin socid welfare™.

More precisdy, it is the norm of socid wedth maximizatior that is considered by most law and
economics advocates as the normative criterion that reflects best their ided of agood legd sysem. The
criterion of financid compensation eaborated by Kador and Hicks in the thirties, consdered as the
equivdent of socid wedth maximization, is presented as a more attractive and practicable mora
principle than dassca tilitarianism and the Pareto criteria®. According to Posner, it is a happy
compromise between two mord principles open to criticism, retaining their virtues and diminating their
bad features”®. This dlegation has been under severe atack by critiques who have shown that if
anything, just the opposdite is true : wedth maximization exhibits the vices of both and the virtues of
neither®,

In spite of the numerous critiques underlining the serious technica and philosophica deficiencies of the
Kador-Hicks wedth maximization criterion, the vast mgority of economic andyss of law scholars
continue to advance this principle as a normative goa to guide legd reasoning. For the last two decades,
alarge part of the law and economics literature was devoted to improving the technica aspects of the
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theory. Nevertheless, few efforts were undertaken to judtify the principle of socid wedth maximization
agang criticisms, and in particular to provide philosophica foundations for it. Attempts to explain or
justify why criteria such as equity, fairness or justice had to be ignored and why an extra-lega concept,
and in particular an economic concept, should be more appropriate than a criterion derived from the
law, remained exceptions®*. Most law and economic scholars smply seem to take the imposition of an

economic vaue upon the law for granted.

Rather than distrugting the value of efficiency, some economidts recently came to question the rationdity
assumption on which economic theory is built. Ulerf® for instance criticizes traditiond rationa choice
theory for being unable to provide legad economists with amethodica account of the falibility of human
reason. He makes the success of future law and economics dependant on the development of a more
complex and complete theory of human decision-making which combines rationd choice theory with
coherent indgghts of human fdlibility. Such a theory would be vastly more satisfying than rationa choice
theory in order to serve as a foundation for the elaboration of lega systems whose god it is to creste
incentives for individuds to act efficiently. For instance, while in a given context rationa choice theory
might concede that it is better to leave wide freedom of action to individuas (on the ground that they, not
some outsde party, are the best judges to evauate the merits of decisons concerning themselves), a
more eaborated economic theory of human behavior might underline the fact that in the given fidd,

people sysematically take wrong (i.e. socidly inefficient) decisons, -for instance by exaggerating present
pleasures and underestimating future codts of a decison like smoking. In this case, it would be more
efficient to grant less liberty to then?®. As a result, socid efficiency may, in some cases, justify legd

manipulation and coercion.

In this pergpective, if there is a problem in the theory, it can hardly be attributed to the assumption of
efficiency. From acriterion for evauating the performance of the lega system to accomplish agiven god,
the concept of socid efficiency has progressively turned into an absolute vaue that has to be defended at
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any price. Efficiency has become an intrindgc good, a* component of vaue "<, -a god worth pursuing
for its own sake, and not in order to promote another vaue, such as for instance utility, coordination or
justice. Rothbard has qualified it amyth?®. Undeniably, an important part of law and economics has been

built up into an ideology.

Describing the evolution of neoclassical economic andlysis of law in these terms may appear amazing, if it
was not Ulen himsdf who admitted the dogmatic character of the gpproach by inviting scholars to
“ leave the cathedra and get to the microscope ”%. The discipline should quit acting “ like a rdigion and

more likeascience” .

At the same time, this satement reflects a sort of doubt or criss of the bdief in the vaue of socid
efficiency which has started to soread within traditional economic andysis of law since afew years.

3. The devaluation of the efficiency hypothesis

3.1. Symptoms of disintegration

Authors who not so long ago were fervent advocates of the efficiency hypothesis have recently come to
question it. Some argue that the tendency of the common law towards efficiency is dtered by the fact
that litigants act as interest groups trying to maximize their own economic benefits™. Even the central law
and economics hypothesis according to which judges systematicaly seek to maximize socid welfare is
contested. Rubin for ingtance, who eaborated one of the first evolutionary models for underlining an

' To use the terminology of Dworkin (1980).
% Rothbard (1979).
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inherent tendency in the common law towards efficiency®, has recently come to doubt the assumption
that judges systematically work to replace over time inefficient rules by efficient rules®,

Cooter and Kornhauser® have admitted thet few decisions reflect judges imposing an efficiency andys's
from a cost-benefit gandpoint. They furthermore argue thet there is no empirical evidence thet inefficient
laws are litigated more frequently than efficient ones. Hadfidd® has shown that because of impassable
informational problems, even with efficiency-seeking judges, efficiency will not result. These criticd

models further attempt to identify what judges redlly maximize, underlining the different motivations which
could drive judges to prefer inefficient rules, such as for instance the desire to be cited more often, in
order to gain in prestige or reputation, or the willingness to promote further litigation and thus work for
their fellow lavyers®. Rubin and Bailey®” assmilate judges to interest groups lobbying for legd rulings
and causes of actions that will increase their business in the same way that interest groups lobby
legidators Blume and Rubinfdd® argue that establishing new rules can have a negative impact on

judges career potentid. Risk-adverse judges who fear to be overturned, may be reluctant to encourage
change. Thus, such motivationa problems serioudy reduce the incentives judges may have to adopt
changesin the law towards more efficiency.

Contesting the tendency inherent to lega processes to promote efficiency, some of these new lines of
inquiry within the traditional law and economics movement findly leed to conclusons that are quite
amilar in many respects to those of the Critical Legd Studies movement, which initialy has sood as a
magjor counter-argument of standard, efficiency-oriented law and economics. For this postmodern
theory, which has profoundly influenced contemporary legd thinking in America, the legd sysem is
designed above dl as an indrument of oppression of the socidly and economicaly powerless (such as

women, ethnicdl minorities, low income ditizens)®. In other words, the economicaly and socidly

¥ Rubin(1977).

¥ Rubin- Bailey (1992),34-35. See also Schwartzstein (1994), 1060.
¥ Cooter- Kornhauser (1980).

* Hadfield (1992), 585.

% K obayashi-Lott (1993). See also Schwartzstein (1994), 1059.

% Rubin- Bailey (1992).

% Blume-Rubinfeld (1982).

¥ . Griffin-Moffat (1997)

10



powerful classes manipulate the law to serve essentidly their own interests. This explains why for critica
legd sudies, the legd system can impossibly be efficient. Ironicaly, some law and economics advocates
now seem to come to Smilar conclusons, which is of course along way from the basic assumption that

the common law isinherently efficient.

Some authors have recently driven sdlf-criticism an important step further by contesting not only the
efficiency assumption, but the very method upon which law and economics is built, namey the
importation of scientific, extra-legd methodologies (such as economics) into legd reasoning. The
disgppointment of economic anadyss of law has lead some writers to cast doubt on the idea of a science
of the law. Thetitle of arecent article by S.Lubet® dearly reflects this distrust : «islega theory good for

anything » 2, question to which the answer given is : « no, it is usaless »*.

Also A.T.Kronmar? henceforth rejoins the famous conclusion by Oliver Wendell Holmes according to
which «the life of law has not been logic : it has been experience »*. In America, numerous writers
actudly revolt againg an excessive theorization of the law. They condder that serious problems arise
when theorizing loses touch with redlity and when it becomes avaue in its own right without regard to its
practical value®. In this respect, most of them criticize the harmful influence law and economicsislikely
to have on leading law schools. They claim that the kind of reasoning advocated by standard economic
andysds of law, which after dl is one of the dominant movements in American legd thought, risks to
accentuate the « growing digunction between legal education and the legad profession»™®. Thus, law and
economics is more and more frequently counted among the intelectud and indtitutiond forces that have

contributed to provoke a serious crisisin the American lega profession®.

“0 Lubet (1997).
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How can this sdf-criticd tendency within the efficiency theory of the law be explained ? It is surdly not a
coincidence that the mogst dedtructive critiques emanate from authors of the law and economics
movement. Because it has confused the law wth a vaue that has turned out to be an empty and

meaningless concept”’, this approach has inevitably exposed itsdf to deception. In neoclassical
economic andysisindeed, law is assmilated to its god, efficiency. If this god reveds itsdf ingppropriate,
if it becomes obvious that the evolution of the law is far from reflecting the ideal norm that was supposed
to define it, one can hardly avoid concluding thet the law isinefficient. It is this experience of discrediting
of the efficiency vdue that a growing part of economic analysis of lawv seems actudly to be going

through. Efficiency has findly become aweapon turned againg itsdlf.

Nevertheless, the critiques remain fundamentally impregnated by the belief in the rdevance of this
criterion to correct the legd system’s deficiencies. As far as they conclude that the law is inefficient and
thet this is the crux of the problem, these various criticd lines of inquiry ingde the law and economics
movement continue to evauate the legd system in the light of efficiency. Even if they no longer share the
traditiond law and economics assumption according to which there is some sort of invisble hand
process that drives the law towards efficiency, they gill believe that it is important (and eventudly thet it
is possble) to envisage reforms that contribute to enhance the efficiency of the law. Thus, they Hill agree
with traditiond law and economics on a fundamenta point, namely that efficiency makes sense asalegd
god. This is certainly the mgor shortcoming of these critiques. However pertinent and enriching they
may be, these andyses neverthdess remain faithful to the logic of the theory they refute.

3.2. Inversion of values

It seems that there can be no genuine progress of traditiond law and economics unlessit proceeds to a

fundamentd inverson of logic. This would firg of dl imply a vison that avoids confusing the law with

criteriafor evauding it.

4" As shown by Kirzner (1988) concerning the concept of social efficiency used by welfare economists.



What has furthermore to be revised is the idea according to which it is possble to rationdly reconstruct
lega rules as well as the reactions of those governed by the law. Traditiona economic anaysis of law
indeed assumes that it is possble to exogenoudy set up and impose upon society lega rules and
ingtitutions that create adequate incentives so that people, at least on average, adopt an economically
effident behavior. It presumes that dl rules of conduct can be deduced from an extra-legd logic (and
more precisaly an economic logic), and hence are perfectly predictable. Thisrationdist vison has lead to

an gpproach which seesin law merely an instrument of deterrence.

An inverson of this «top-down » logic* would necessarily imply an endogenous vison of the law : a
legal reasoning from the «bottom up »*. Such a conception can be related to the description of legal

process provided by Austrian economists. In the Austrian traditior™, indeed, the law, asit emerges from
the legal practice, is viewed as a socid inditution, a form of spontaneous order that comes out as
individuas (legidators, judges, lawyers, market participants) interact in their attempts to develop adapted
responses to the problems posed by their ignorance and uncertainty. In this perspective, a society’s legd

system has no existence apart from the subjective preferences and the conduct of the individuas who
conditute that society. The evolution of such a system is open-ended and unpredictable. In Hayek’s
vidon, it is not dear what the origina purpose of the law was™, because the law emerges as the resuit of
“ humean action, not human design ”*%. Legd rules and ingtitutions are determined as part of an ongoing
socid learning and adaptation process which operates through trid and error, experimentation, imitation
and compromise. As a consequence, the law, as Austrians perceive it, could not be perfectly efficient,
far or whatever. In contrast to standard law and economics, the Augtrian understanding of law openly
accounts for the imperfections in the legd system without considering the presence of such flaws as a
misfortune. What imports to this perspective is to understand how the law works, evolves and adapts to
change, what makes it intelligible and to what it servesin society, in other words its modus operandi. In
this line of thinking, no ultimate value is advanced whose achievement becomes a centrd god for legd

inditutions

“8 Cf. Posner (1995 b).

4 Cf. Rizzo (1999).

% Seefor instance Menger (1883).

*! Hayek talks about the « purposeless common law ».
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The only implicit vaue that matters in Augtrian reasoning is individua freedom of action. Here probably
lies one of the magor differences of logic between neoclassical law and economics and the Austrian
vigon of legd process. While the first seesin law ameans to act upon individuds (-the purpose being to
direct and control human behavior in order to make it compatible with the desired socid god), in the
latter, lw is understood as a means that dlows individuals to act for themselves, according to their
own objectives and means. In the Austrian perspective, law seeks to «maximize individud freedom of
action », the only congtraint being imposed by individua responsibility not to harm others.

Even though, through such assartions, efficency condderations implicitly emerge in the Audrian
framework, efficiency is far from being a centrd vaue in this context. It furthermore has a very different
meaning than in traditiona economics. In the rare cases Audrian economigts formulate normeative
judgments of apalicy or an inditution, their assessment is not based upon the efficiency characteristics of
the resource dlocation resulting from that policy or indtitution, but rather upon estimations as to the
relative impacts of policy aternatives on the degree of freedom accorded to individuals to implement the
plans they have made™. Efficiency is not viewed as a god™, but rather as an attribute of alega system
that seeks to promote the creation in society of an order of actions on the part of individuds As
emphasized by Rizzo™, efficiency is a purey reative concept. Efficiency per se does not mean anything.

Thereare no intringc values, al vaues are necessarily adherent.

4. Conclusion

*2 Hayek (1960), 35.

%% Cf. Hayek (1973), 103.

> Crespi (1998).

* Except for some recent Austrian writers (such as Cordato, 1992 and Schwartzstein, 1994) who have attempted to
elaborate new social efficiency criteria based along Austrian lines (dynamic, subjective, « catallactic » criteria), rather
than on neoclassical foundations. Nevertheless, these approaches reveal themselves as largely irreconcilable with the
line of thinking they defend (Crespi, 1998).

% Rizzo0 (1979), 71.
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This paper has emphasized arather nihilistic vison of the law recently developed by neoclassica law and
economics. Its objective has been to show that these self-critical tendencies, which in some cases lead to
amigrugt of the idea of theorizing the law, isalogica consequence of the penchant of this movement for
transforming efficiency into a myth, an absolute value. This process of disgppointment coincides with an
important crigs of law and legd professons in America, underlined among others by writers who some
years ago gill defended the principles of conventiona law and economics. The strength of these critiques
resdes in the fact that they offer a pertinent and redidtic vison of the actua evolution of the law. Yet,
they do not provide an dternative approach suggesting reforms for redressng the legd sysem's

deficiencies.

This paper further evoked the Austrian gpproach for its methodologica qudities. The Audtrian theory
not only provides tools to critically evauate the foundations of the efficiency gpproach to law, but more
importantly, its methodology dlows for a consderate economic understanding of legad phenomena This
does not imply, however, that Austrian theory and neoclassica law and economics can easly be
consdered as dternatives, as far as both theories refer to different aspects of what might be caled
“law”. While posnerian law and economics has in mind the traditiond top-down, centralized lavmaking
by a sovereign who monopolizes the authorized use of force, Audtrians are concerned with customs,
practices, sandards of behavior, any socid rules and inditutions which are not the result of postive
lawmaking, but rather the outcome of the complex interplay of a multitude of individua actors, seeking to
devel op adapted answers to the problems posed by lifein society.

Our andysis findly leads to the question whether looking for a criterion to evauate the vaidity of legd
rules or ingtitutions is an gppropriate method for an economic andlyss of law. While the reliance on the
vaue of socid efficiency as a universd foundation of law (strict foundationalism) is undeniably open to
criticiam, there is on the other sde a risk to fdl into the extreme oppodte, a smilarly radica and
unsatisfactory anti-foundationalism®. A mgjor chalenge for contemporary economic andysis of law

might cons<t in finding away between these two extreme visons.

*" The rejection of any foundation for the law is one of the distinctive characteristics of so-called « post-modern »
legal approaches. See Litowitz (1997).
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