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he European conquest and absorption of native American

Indian groups obviously produced tremendous changes in the

way Indians live and interact with one another. One very
important source of change in Indian life was the changes in the rules
and institutions of Indian law. Few Indian groups had any sort of
strong central legal authority before Europeans began to exert vari-
ous types of influence on the evolution of Indian law. This does not
mean that there was no law, however. Evolving unwritten social
contracts among Indian groups had produced well-developed legal
systems based on customary rules of conduct which emphasized
individual rights and private property. Adjudication procedures were
in place to solve disputes without violence. No state-like centralized
authority applied sanctions, but sanctions were applied, primarily in
the form of economic restitution. These sanctions were enforceable
because of reciprocal arrangements between individuals for recogni-
tion of law, support of judgments, and community wide ostracism.’
Such characteristics of primitive American Indian legal systems have
been discovered through extensive study by anthropologists.

*Bruce L. Benson is professor of economics at Florida State University.

This research was supported by the Political Economy Research Center (PERC) in
Bozeman, Montana, and this paper draws freely from and extends material reported
in “Customary Indian Law: Two Case Studies,” which was written for PERC’s project
on Property Rights, Constitutions, and Indian Economics. 1 wish to thank Terry
Anderson for helpful comments.

1As E. Adamson Hoebe) (1954, p. 294), who is responsible for some of the most
important anthropological studies of American Indian law, explained, in virtually all
primitive groups:
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What can an economist add to the understanding of Indian law
that has not already been said by anthropologists? Economic theory
predicts human behavior by considering how individuals react to
incentives and constraints in the context of rational choice models.
In contrast, most anthropologists adopt an “empirical” approach to
law: behavior is not predicted from a theoretical model, but rather
observation presumably allows the anthropologist to discern behav-
ior (Hoebel 1954, p. 5). Thus, the following examination will empha-
size the institutions and incentives which influence the provision of
law and its enforcement, in order to see if anthropologists’ observa-
tions support economic theory’s predictions. In particular, predic-
tions, based on economic theory, will be made as to (1) how a legal
system could induce recognition of rules of conduct without strong
centralized authority, (2) how institutions and procedures for adjudi-
cation and legal change could be voluntarily established, (3) and why
a non-centralized legal system dominated by voluntarily established
institutions and procedures should emphasize individual rights and
private property. In other words, predictions about the characteris-
tics of the implicit evolving social contract which underlies a custom-
ary law system will be made based on economic theory, so that a
generalizable characterization of such legal systems can be devel-
oped. Examples of Indian legal systems as they have been reported
by anthropologists will then be examined in light of the theoretical
predictions.”

The community group, although it may be ethnologically a segment of a tribe
is autonomous and politically independent. There is no tribal state. Leadership
resides in family or local group headmen who have little coercive authority and
are hence lacking in both the means to exploit and the means to judge. They
are not explicitly elected to office; rather, they lead by the tacit consent of their
followers, and they lose their leadership when their people begin no longer to
accept their suggestions . . . As it is, their leadership is confined to action in
routine matters. The patriarchal tyrant of the primitive horde is nothing but
a figment of nineteenth-century speculation . . . But primitive anarchy does
not mean disorder. Anarchy as synonymous with disorder occurs only tempo-
rarily in complex societies when in a social cataclysm the regulating restraints
of government and law are suddenly and disastrously removed.

2This is not the first time that primitive Indian legal systems have been analyzed
from an economic perspective. Baden, Stroup and Thurman (1981) examined the
resource management incentives of various American Indian tribes, for example,
while Demsetz (1967) explained the incentives to establish property rights and
applied his analysis with examples from American Indian history, and Johnsen
(1986) explored the formation and protection of property rights among the Kwakiutl
Indians. The presentation below follows the lead of these studies, but goes beyond
the emphasis on incentives for and the process of property right formation to discuss
the legal institutions formed for the enforcement of rights, ad_]udlcatlon of disputes,
and legal change.
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Customary Law as a Social Contract

If law is simply represented by any system of rules, as some have
suggested,’ then “morality” and law would appear to be synony-
mous. However, Lon Fuller (1964, p.30) contended that “law,” when
more appropriately “viewed as a direction of purposive human
effort, consists in the enterprise of subjecting human conduct to
the governance of rules.” Law and morality are not synonymous.
Indeed, law as a purposive human effort can facilitate efficiency-
enhancing interaction by reducing uncertainty, as explained below,
and therefore it consists of both rules of conduct and the mecha-
nisms or process for applying those rules. Individuals must have
incentives to recognize rules of conduct, for example, or the rules
tend to become irrelevant, so institutions for enforcement are a
necessary component of the enterprise of law. Similarly, when a
situation arises in which the implications of existing rules are
unclear, a dispute becomes likely, so dispute resolution institutions
will be required. Furthermore, as conditions change new rules may
be needed, and mechanisms for development of new rules and
changes in old rules must exist. Thus, legal systems include mech-
anisms to induce recognition and acceptance of rules, as well as
procedures for dispute resolution and legal change, and conse-
quently, they tend to evolve to display very similar structural
characteristics (Fuller 1964, pp. 150-51). Fuller’s definition of law
is accepted here, in part because it allows the analysis of law to focus
on the institutions involved in the production and enforcement of
legal rules, and on the incentives which both lead to the development
of and arise as a consequence of those institutions. That is, it lends
itself to an economic analysis of law.’

3For an example from the anthropological literature, see Malinowski (1926).

“This is but one definition or “theory” of law, however. For example, Friedman
(1951, p. 281) proposed that “the rule of law simply means the ‘existence of public
order.’ It means organized government, operating through the various instruments
and channels of legal command” (emphasis added). Friedman’s perception of the law
falls under the legal positivist (or “New Analytical Juristo”) umbrella which typically
identifies law with the legal institutions that are observed: generally the state (see
Hart [1961] for a forceful modern exposition of the legal positivist view in the
tradition of Hobbes and Austin). Fuller, on the other hand, held an evolutionary (or
“natural law”) perspective. One question emphasized below, of course, is whether
state-like coercive power is required for effective law. Thus, one purpose of the
following analysis is to support a natural law theory and reject legal positivist
definitions of law which assume such a requirement.

S5There are other reasons for adopting this definition as well. See note 4 above, for
example, and Benson (1990) for more details.



44 The Review of Austrian Economics, Vol. 5, No. 1

Customary law

Individuals can be forced to recognize law, or they can be persuaded,
thus voluntarily avoiding the proscribed behavior in recognition of
personal benefits. Hayek (1973, pp. 96-97) explained that many
issues of law are not “whether the parties have abused anybody’s will,
but whether their actions have conformed to expectations which other
parties had reasonably formed because they corresponded to the
practices on which the everyday conduct of the members of the group
was based. The significance of customs here is that they give rise to
expectations that guide people’s actions, and what will be regarded
as binding will therefore be those practices that everybody counts on
being observed and which thereby condition the success of most
activities.” Customary law is recognized, not because it is backed by
the power of some strong individual or institution, but because each
individual recognizes the benefits of behaving in accordance with
other individuals’ expectations, given that others also behave as he
expects. Alternatively, law can be coercively imposed from above by
a minority.® Of course, such law will require much more force to
maintain social order than is required when law develops from the
bottom through mutual recognition and acceptance.

Reciprocities are the basic source both of the recognition of duty
to obey law and of law enforcement in a customary law system. That
is, individuals must “exchange” recognition of certain behavioral
rules with one another for their mutual benefit. Individual A must
agree (perhaps explicitly as through a contract, or perhaps implicitly
through behavioral patterns that establish expectations) to act in a
certain way in his relationship with B in exchange for B acting in a
certain way in his relationships with A. Fuller (1964, pp. 23-24)
suggested three conditions which make a duty clear and acceptable
to those affected: First, the relationship between the parties immedi-
ately affected must be voluntary; second, both parties must gain from
the exchange; and third the parties must expect to interact fairly
regularly so that the resulting duty can be reversible in the sense that
what one individual is required to do at a particular time can be
required of another at a different time.

Since the source of recognition of customary law is reciprocity,
private property rights and the rights of individuals are likely to
constitute the most important primary rules of conduct in such legal
systems (Benson 1989a; 1990). After all, voluntarily recognition of

SFor more detailed discussion of the differences between customary and authori-
tarian law, see Benson (1990).
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laws and participation in their enforcement is likely to arise only
when substantial benefits from doing so can be internalized by each
individual. Individuals require incentives to become involved in
any legal process, of course, and incentives can take the form of
rewards (personal benefits) or punishments. Punishment is fre-
quently the threat which induces recognition of law imposed from
above, but when customary law prevails, incentives must be
largely positive. Individuals must expect to gain as much or more
than the costs they bear from voluntary involvement in the legal
system. Protection of personal property and individual rights is a
very attractive benefit.’

Under customary law, offenses are treated as torts (private
wrongs or injuries) rather than crimes (offenses against the state, the
tribe, or the “society” at large). This is inevitable since interaction
between individuals is required for something to become an issue of
law. Thus, a potential action by one person has to impact someone
else before any question of legality can arise. Any action which is
not clearly of this kind, such as what a person does alone, or in
voluntary cooperation with someone else but in a manner which
clearly harms no one, is not likely to become the subject of a rule
of conduct under customary law. Indeed, Fuller (1981, p. 213)
proposed that “customary law” might best be described as a “lan-
guage of interaction.” This function of facilitating interaction can
only be accomplished with recognition of clear (although not neces-
sarily written) codes of conduct enforced through reciprocally accept-
able, well established adjudication arrangements accompanied by
effective legal sanctions.

Customary law as an unwritten constitution

James Buchanan (1972a, p. 37) posed the following question: if
government is dismantled, “how do rights re-emerge and come to

"Private property is not a European or capitalist invention, nor is it exclusive to
free market economic systems. It is a key characteristic of all societies wherein custom
is the primary source of law and reciprocity is the primary impetus for recognition.
Thus, for example, private property has been a central component of primitive legal
systems, at least until authority begins to be centralized and backed by organized
coercive power that can be used to attenuate and transfer such rights (Benson 1989a;
1990). As Hayek (1973, p. 108) explained, it is an

erroneous idea that property had at some late stage been ‘invented’ and that
before that there had existed an earlier state of primitive communism. This
myth has been completely refuted by anthropological research. There can be
no question now that the recognition of property preceded the rise of even the
most primitive cultures, and that certainly all that we call civilization has
grown up on the basis of that spontaneous order of actions which is made
possible by the delimitation of protected domains of individuals and groups.
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command respect?” How do “laws” emerge that carry with them
general respect for their “legitimacy?” He contended that collective
action would be necessary to devise a “social contract” or “constitu-
tion” designed to define the rights of the people in the first place and
to establish the institutions to enforce those rights (1972a; 1972b).
However, collective action for the production of law can be achieved
through the process of individual agreements, with the resulting
rules spreading to other members of a group if they are useful rules.
For instance, Demsetz (1967) explained that property rights will be
defined when the benefits of doing so cover the costs of defining and
enforcing such rights. Such benefits may become evident because a
dispute arises, for example, perhaps implying that existing rules do
not adequately cover some new situation. The parties involved must
expect the benefits from resolving the dispute (e.g., avoiding a violent
confrontation), and of establishing a new rule, to outweigh the cost
of resolving the dispute and enforcing the resulting judgment, or they
would not take it to the adjudication system.

Dispute resolution actually can be a major source of legal change
since in most types of interaction, situations arise wherein uncer-
tainty exists as to what expectations are legitimate. Consequently, it
becomes necessary to appeal to an arbitrator or mediator (the devel-
opment of such institutions is discussed below) if violence is to be
prevented. Such an adjudicator will often have to make more precise
those rules about which differences of opinion exist, and at times even
to supply new rules because no generally recognized rules exist to
cover a new situation (Hayek 1973, p. 99). If the relevant group
accepts the ruling it will affect other individuals’ behavior as well:
“Even in the absence of any formalized doctrine of stare decisis or res
judicata, an adjudicative determination will normally enter in some
degree into the litigants’ future relations and into the future relations
of other parties who see themselves as possible litigants before the
same tribunal. Even if there is no statement by the tribunal of the
reasons for its decision, some reason will be perceived or guessed at,
and the parties will tend to govern their conduct accordingly”
(Fuller 1981, p. 90). '

An adjudicated decision becomes part of customary law only if it
is seen as a desirable rule by all affected parties, however. It is not
coercively imposed on a group by some authority backing the court.
Thus, good rules which facilitate interaction tend to be selected over
time, while bad decisions are ignored (Benson 1988). For new rules
to be accepted by the members of an affected group, they generally .
must build upon, and indeed, extend existing rules. That is, the
fundamental principles of customary law (e.g., private property and
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individual rights) do not change.® They are simply extended to cover
new situations. As Fuller emphasized, “Tradition is not something
constant but the product of a process guided . . . by success” (1964, p.
90). Fuller’s characterization of customary law is therefore quite
consistent with Hayek’s (1973) view of an evolving social contract.’
Dispute resolution is not the only source of legal evolution under
customary law. Rules of conduct evolve in many ways as individuals
interact with one another. Individuals may simply observe that oth-
ers are behaving in a particular way in light of a new situation, and
adopt similar behavior themselves, recognizing the benefit of avoid-

BAs Epstein (1980, p. 266) explained, for example:

the merits of freedom of contract in no way depend upon the accidents of time
and place. Acceptance of that basic principle will not however put an end to all
contractual disputes. It remains to discover the terms of given contracts,
usually gathered from language itself, and the circumstances of its formation
and performance. Even with these aids, many contractual gaps will remain,
and the courts will be obliged, especially with partially executed contracts, to
fashion the terms which the parties have not fashioned themselves. To fill the
gaps, the courts have looked often to the custom or industry practice. The
judicial practice makes good sense and for our purposes introduces an element
of dynamism into the system . . . But it by no means follows that conduct in
conformity with the custom of one generation is acceptable conduct in the next.
The principles for the implication of terms, I believe, remain constant over
generations. Yet the specific rules of conduct so implied will vary with time and
with place.

The basic rules of private property and freedom of contract characterize customary
law systems. As such systems evolve, the need for extensions of these basic principles
to cover unanticipated circumstances always arise, however, and the customary law
adapts through spontaneous collaboration, building on the existing base of substantive
principles.

9Buchanan has been critical of some evolutionist analysis of the development of
legal constraints, of course. For example, (Buchanan 1989, p. 44):

A generalization of the evolutionist paradigm may suggest that, although
institutions of social interaction do change through time, these changes can
only emerge through the long process of cultural evolution. According to this
perception, it is not legitimate to infer that basic institutions of social order,
basic rules for the socio-economic-legal-political “game,” can be “chosen” in
any manner analogous to the choices of options that are available to
persons, in a collective decision process, within an existing set of institu-
tional rules.

However, in the case of customary legal systems which spontaneously evolve, all
changes in the institutions and rules reflect individual choices. Rules and institutions
can be “deliberately chosen” (see Benson (1988} for an example of a deliberately induced
change in customary law) in a manner which is very analogous to one particular type
of collective decision—Wicksell’s unanimity or consensus rule. If a new rule or institu-
tional arrangement is acceptable by all the affected parties it becomes part of customary
law. The outcome of this process of constitutional choice is not “government” as
popularly conceived, perhaps even by those who advocate a constitutionally limited
government such as Buchanan, but individuals still end up being “governed” by a set
of enforceable rules of conduct.
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ing a confrontation by trying to establish a different type of behavior.
As a consequence of adopting such behavior, the individuals create
an obligation to one another to continue the behavioral pattern, and
a new rule of customary law has been created. Fuller (1981, pp.
227-28) explained:

Where customary law does in fact spread we must not be mislead as
to the process by which this extension takes place. It has sometimes
been thought of as if it involved a kind of inarticulate expression of
group will. . . . This kind of explanation abstracts from the interac-
tional process underlying customary law and ignores their ever-pres-
ent communicative aspect. )

Thus, customary law evolves as the benefits of adopting new
practices and customs are recognized by individuals.

Institutions for enforcement similarly evolve due to recognition
of reciprocal benefits. Consequently, customary law is appropriately
viewed (Fuller 1964, pp. 128-29) as:

a branch of constitutional law, largely and properly developed outside
the framework of our written constitutions. It is constitutional law
in that it involves the allocation among various institutions . . . of
legal power, that is, the authority to enact rules and to reach deci-
sions that will be regarded as properly binding on those affected by
them.

Consider the development of dispute resolution procedures. No
state-like coercive authority exists in a customary system to force
disputants into a court, so some other means of inducing disputants
to peacefully resolve their disagreement must evolve. Since rules of
obligation under customary law are in the nature of torts it is up to
the aggrieved party to pursue prosecution. Consequently, individuals
have strong reciprocal incentives to join with others to form mutual
support groups for legal matters.' The resulting group contract
makes group members obligated to aid any other member in a valid
dispute, given that member has fulfilled his obligations to the group
in the past. Thus, ability to obtain support in a dispute depends upon
an exchange of reciprocal loyalty.

19The makeup of such groups may reflect family (as it frequently was in primitive
societies [Hoebel 1954; Barton 1967; Benson 1989a)), religion (as in some primitive
groups [Goldsmidt 1951)), geographic proximity (e.g., as in Anglo-Saxon England
[Benson 1990]), functional similarity (as with commercial law [Trakman 1983; Berman
1983; Benson 1989b]), contractual arrangements (e.g., as in medieval Ireland, and in
medieval Iceland [Peden 1977; Friedman 1979}, and see Anderson and Hill [1979],
Umbeck [1981a) and Benson [1989c] for examples from American history, such as
mining camps, land clubs, and wagon trains of the eighteenth-century West), or some
combination of the these sources of recognition and trust.
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Reciprocal support groups give individuals a position of strength
should a dispute arise. This does not mean that disputes are settled
by warfare between groups, however. Violence is a potential means
of solving a dispute, but it is a very costly one. After all, if the accuser
and his support group attacks the accused, members of the accused’s
group are obliged to avenge the attack. Thus, group members (as well
as non-group residents in the vicinity of those directly involved) are
generally very anxious for a peaceful settlement in order to avoid an
extended violent confrontation.'' Consequently, arrangements and
procedures for non-violent dispute resolution should evolve very
quickly in customary law systems.

The impetus for accepting adjudication to settle a dispute in a
customary legal system (as well as an authoritarian system'?) is the
ever present threat of force, but use of such force is certainly not likely
to be the norm. Rather, an agreement between the parties must be
negotiated. Frequently, a mutually acceptable arbitrator or mediator
is chosen to consider the dispute. This individual (or group of individ-
uals) will have no vested authority to impose a solution on disputants,
however. The ruling, therefore must be acceptable to the groups to
which both parties in the dispute belong. An arbitrator or mediator’s
only real power under such a system is that of persuasion.'®

Since customary law is in the nature of tort law rather than
criminal law, if the accused offender is determined to be guilty, the
“punishment” tends to be economic in nature: restitution in the form
of a fine or indemnity to be paid to the plaintiff by the offender. Other
forms of punishment (e.g., imprisonment) are inefficient, after all, in
that they are costly for the group to administer and do not generate
sufficient benefits to restore a victim. Liability, intent, the value of
the damages, and the status of the offended person all may be
considered in determining the indemnity. Every invasion of person or
property is generally valued in terms of property.

A judgment under customary law that is acceptable to individuals

11h fact, under customary law a great number of rules of adjudication typically
prevent a direct physical confrontation between the two parties in a dispute as long as
some other means of working towards a settlement is available (e.g., see Barton 1967;
Pospisil 1971; or Benson 1989a).

12The threat of violence is ultimately what backs any system of property rights
(Umbeck 1981a; 1981b).

131h this light, Fuller (1981, p. 134) observed that “A serious study of mediation
can serve . . . to offset the tendency of modern thought to assume that all social order
must be imposed by some kind of ‘authority.’ When we perceive how a mediator,
claiming no ‘authority,’ can help the parties give order and coherence to their relation-
ship, we may in the process come to realize . . . that social order can often arise directly
out of the interactions it seems to govern and direct.”






